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SHOULDWE BEAFRAID OFDESIGNER MAN

Katrin Nyman-Metcalf & Sven Kdllamets

Abstract

Modern technology and medicine increasingly
allows scientists to influence, mould, and design
thefuture, destiny and opportunitiesof individuals.
By improving cures for illnesses, creating spare
parts for the human body or supporting its
functionality, life is prolonged, the functionality
of the human body is improved and its
characteristics are influenced or changed in
different ways. Science even allows for
interventioninthe creation of new life. Thisraises
many philosophical, ethical and legal questions.
Does mankind intervene too much in “ natural
selection” or isthis process and progress part of
the natural selection? Should creating life and
influencing its characteristics be allowed and to
what extent? Do we know enough about the
possi ble consequences of these practices; by what
means should law intervene? Furthermore —
should information of such manipulations,
improvements and creation be considered private
and sensitive data and if so, how can privacy
actually be maintained since the technology of
detection also constantly improves and more and
more information is collected “ in the interest of
the individual and society” ? Last but not least —
IS technical intervention in the creation and
functioning of the human body already, or will it
become, simply businessfor profit?

Keywords. Bioethics, genetic eningeering, data
protection
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INTRODUCTION

Due to religion, culture, tradition or political
movements, Sateshavedifferent viewpointsonethica
issues. This can be seen globally but even in the
relatively homogenous European area. In Europe,
many questionsre ated to biotechnology areashared
competence between the European Union (EU) and
its Member States. In addition, the European
Convention on Human Rights(ECHR) asapplied by
the European Court on Human Rights (ECtHR) have
animpact ontheunderstanding of theethica questions
that ariseindl kindsof sometimesunexpected ways.

Thepresent paper discussessomeof themany ethical
and legal questions posed by biotechnological and
related developments linked to intervention in
biological processes, as well as examines the
approach taken by the ECtHR and the EU. Asthisis
arapidly developing area, what legal scholarscan
hope to do is not to solve problems but rather to
raise questionsand highlight theissuesthat must be
cons dered when planning new interventions. Likein
most areas of rapid technological development, the
question ariseswhether legal regulation or technical
devel opment should comefirst? Should technol ogy
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bedlowedto devel opfirst, which may lead to Situationsthat arevery difficult to
reverse, or should instead legal regulation presumefuture devel opments, which
may hamper development? In many waysthisisa* chicken-or-egg” question—
unanswerablebut very chalenging. Itisvery hard or evenimpossibletoregulate
technology beforeit and its consequencesarewel | known, but it may bejust as
hard to change an established situation. Ideally, technology and law should go
hand-in-hand with alot of interaction between specidistsfrom different fields.
Interdisciplinarity hasbecome anecessity and no longer an academic choice.
Legidatorsand regulaorshavedwaysfitted new phenomenaintoexistinglegidation
and regulation, created for adifferent situation.! Thisinitsalf isnothing new, but
with rapidly evolving technology the situationsto be accommodated are more
complex. Wemay soon stand face-to-facewith Designer Man and aslawyers
we need to be prepared to answer hisquestions. However, this paper does not
purport to giveany fina answers, but as said above, what ismost relevant isto
open our mindsto thequestions: to highlight what itisin“ designing men” that
requiresethical and legd reflection.

1. NATURAL OR UNNATURAL SELECTION

Asabackgroundtothediscusson, itisimportant to definewhat isnational sdlection
anditsrelation to the Designer Man. Thisdiscussion startsfromthevery creation
of life, withinvitrofertilization (IVF). After that it will touch upon the changesthe
Designer Man makesto the natura selection and how Designer Man himsdlf, in
return, changes.

When discussing natural selection, itisessentia to start with CharlesDarwin. He
definesnatural selection aspreservation of favourablevariationsandthergection
of injuriousvariations. Darwin explainsthat natural selectionamost inevitably
causesmuch extinction of thelessimproved formsof lifeand determineshow far
new arisgng characteristicsshall bepreserved. Variationsneither useful nor injurious
would not beaffected by natural selection, and would beleft afluctuating element.?
Natural selection actually ignoresthe vast mgjority of inherited traitsand genes,
acting asapoliceman that removesonly very big differencesfrom accepted norms.
Inherited differencesin survivd arelessimportant than traitsassociated with mating
ability and fertility.® Darwin was convinced that natural selection hasbeenthe

1 Brownsword, R. and Goodwin, M. (2012). Law and the technol ogies of the twenty-first
Century, 19-21

2 Darwin, C. R. (1859). On the origin of species by means of natural selection, or the
preservation of favoured races in the struggle for life.

3 Endler JA. (1986). Natural selectionin theworld, 336.
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main but not exclusive meansof modification of species. Itissometimesforgotten
that Darwin talked alot about variety of characteristicsand traits, about adapting
to changed conditions, claiming that dominant speciesvary themost. Traitsthat
better adapt individualsto altered conditionswoul d tend to be preserved. From
that Darwin concluded that creations of nature should and would logically be
infinitely better adapted to themaost complex conditionsof life, than creations of
man.* However, what could be dlightly disadvantageousin one set of conditions
may proveto beacritica successfactor in changed conditions. When eval uating
what Darwin claimed, it must be bornein mind that in 1859 mankind did not
possess such awiderange of technical meansto manipulate human (DNA) traits
aswhat existstoday, soit could be claimed that nowadays man’sproduction has
amuch better starting position and may better competewith nature.

During history there havedwaysbeen asmall number of peoplewho arenaturdly
immuneto plaguesor other illnesses, which has enabled mankind to ultimately
surviveeventhedeadliest of diseases. Eveninrelationto themoderntimeplague
—HIV/AIDS—thereisagroup of peoplewho have natural resistanceto the
disease dueto certain mutationsin cell surface markers.® What exactly causes
suchimmunity andwhy itisfound in particular individua sisnot known. These
kinds of mutations could potentially cause other disadvantages, discomfortsor
lower lifequality, but would result in surviva in caseof HIV or other pandemic
outbreaksof ilInesses. It has been shown that resistanceto HIV-1infectionin
Caucas anindividud s bearing mutations of the CCR-5ismost likely associated
asototheresstance of smalpox. Another group of scientistshave shown similar
resistanceamong progtitutesin Nairobi, Kenya.® Someof thisresistancemay be
dependent on continuous exposureto HIV, but it isintriguing why some persons
through exposure devel op such resistanceinstead of the disease.

Furthermore, thereisanotably strong natural selection on genetic variantsthat
affect thetime between the HIV infection and the onset of AIDS. The genetic
variety (polymorphisms) will therefore be subjected to considerable natural
selection, becausetheincreased surviva timeand possibility to befertileduring
the peak of fertility period of theinfected person.” In South Africa, Botswana,

4 Darwin, Supran. 2, section 2.

5 Marmor, M., Hertzmark, K., Thomas, S. M., Halkitis, P N. and Vogler, M. (2006). “ Resistance
toHIV infection”, Journal of Urban Health, 83(1), 5-17, at 6.

6 lbidem, 10. Also Samson, M; Libert, F; Doranz, B.J, Rucker, J; Liesnard, C (1996)
“Resistance to HIV-1 infection in Caucasian individual s bearing mutant alleles of the
CCR-5 chemokinereceptor gene” Nature22:382(6593):722-725.

7 Schliekelman, P, Garner, C., Slatkin, M. (2001). “Natural selection and resistanceto HIV.”
Nature411, 545-546 (31 May 2001) | doi:10.1038/35079176

4 | Universitas : An academique annual



Zimbabwe and Zambia, the del ay between post-infection progressontoAlIDSis
2-4 years and it has increased by one year in the last decade. Here natural
selection appearsto achieve auseful result for human survival, something the
Designer Manmight emulate.

Another interesting aspect i sthe phenomenon of atruisminthe context of national
selection. Canthisenforcefertility and surviva, should thisbe one of theaimsof
Designer Manto preserveor evenreinforce? Kin selectionisbased on ‘inclusive
fitness , theideathat, for example, sterileworkerscan accruereproductive benefits
by helping their relatives, asis shown e.g. by beesaswell as some ants and
termites. In doing so, they help shared genesto survive and get passed onto the
next generation. Thisprovidesaroutefor eusociaity®to evolve. Scientistsfound
that agenefor eusociality could spread readily aslong asthe advantagesit confers
— inthiscaseincreasing thelifespan and reproductive success of the queen—
kick inevenfor small colonies. Notably, eusocidity evolveswith difficulty butis
very sableonceitisestablished. Nowak arguesthat eusocidity impliesthat offspring
stay with their parentsand hel p them to reproduce, and so relatednessisin his
opinion merely aconsequence of eusociality and does not necessarily meanthat
relatednessisalso acause.!° It may bethat human altruism could be shown to
everyonethat isbelieved to possessimportant traitsin survival of the population
and must be hel ped to be able reproduce.

Taking into account the previous, we could arguethat diversity and even dtruism
arekeysto survival, because they ensure better adaption to different changes
every individua encountersduring hisor her life cycle. Such adaption must lead
to better procrestivity (children, grandchildren). Evenin caseof chronic diseases,
natural selection aimsto providealonger fertility period. Isthereaneed for the
legd systemtotakeaninterestin such selection, just becauseitisnot only created
by nature but natureisgiven ahel ping hand?

8 Ibidem.

9 Eusocial: living in acooperative group in which usually one female and several males
arereproductively active and the nonbreeding individual s care for the young or protect
and provide for the group <eusocial termites, ants, and naked mole rats>; http://
www.merriam-webster.com/dictionary/eusocial

10 Gilbert, N. (2010) “Altruism can be explained by natural selection” Nature (Published
online25August 2010 doi:10.1038/news.2010.427); Nowak, M. A, Tarnita, C. E. & Wilson,
E. O. (2010) “ A two-part mathematical analysis’ Naturedoi:10.1038/nature09205
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2. GIVINGNATUREAHELPINGHAND

It isimportant in order to have adispassionate debate to keep apart different
approachesto theissue of creating or atering life using technology (test tube
babies). A conceptually strict scientific discussionin order to claim that such
technologiesdisturb natural selection must show that the methods could somehow
decreasediversity or ability to adapt and multiply in numbersor vitality. Ethical,
legal and other related question marksare different matters.

Beforemoving onto IV Fissues, whichisthemaintool theDesigner Manuses, in
thelegd and ethica context it may beworthwhileto stressthat many thingsmodern
sciencecando, it haslearnt from nature: sciencemimicsnature. Twinsarebasicaly
clones, mutationsareanaturd part of thelifecycle, with fatal mutationsresulting
in death. Characteristicslike different eye and hair colour would betraits of
insignificance unlessitimprovestheindividuals” chances of gettingamateand
carrying on his’her genes—aprocess, which involves* natural” combining and
changing (mutations) of genes, traitsand characteristics. At this point we cannot
clearly clamthat sciencewould create more errorsthan nature, nor canweclaim
the opposite.

But Designer Man gtill hasto overcomefearsand resistance. Thestronger ethical
and legal debate about 1V F begun with the birth of thefirst IVF child Louise
Brownin July 1978, but the history of legal challenges onthe subject started
even before her birth with atort liability case concerning destroyed in vitro
embryos.12At thistime, theway embryosasan element of an |V F processshould
be regarded and whether such processwaslegal and ethicd inthefirst placewas
undetermined, whichled to ahospital worker deliberately destroying the culture
for ethical reasons. The court found in favour of the plaintiff on someissues
(recognising their emotional distress) and for the defendant on others, (the
destruction of property)®2 indicating that the way an I'VF embryo should be
regarded by thelega systemwasfar from clear. Neither the US nor the European
legal systemshavetaken aclear and consi stent approach to theissue of assisted
fertilization, but rather caselaw aswell aslegal instruments have appeared ad
hoc. Today, issuesof implantslike | CT implantsand the question whether they
arepart of ahuman and part of the bodily integrity of the person similarly raise

11 Turkmendag, |.; Dingwall, R.; Murphy, T. (2008) “ The removal of donor anonymity in
the UK: Thesilencing of claimsfrom would-be parents’ International Journal of Law,
Policy and the Family 22, 283-310, at 285.

12 De Ziov. Presbyterian Hosp. inthe City of N.Y., No. 74 Civ. 3588 (S.D.N.Y. Nov. 9, 1978)

13 I bidem.

6 | Universitas : An academique annual



guestions when previous understandings of what the human being is are
challenged.**

Itisnecessary to makeabrief historic exposeinthe context of thisissuethat went
from theoretical basisto practical implementation morethan 35yearsago. Like
withmany other issuesthat combinelaw and technology, thelegd issuesareonly
dealt with once the new development or inventionisaready made. Thismay be
theonly logical way to do it —thiscomment hereisnot intended asacriticism—
but neverthelessit meansthat thelegal profession hasto play catch-up. Inthe
caseof IVF, severa scholarsat thetime stressed the need to modernizethelegal
framework and the status of sperm and egg donors, surrogate mothers, the
procedure and consequences of how to designatethefather in birth certificate,
and so on. Krever evenimplied in 1975 that the advancesin technology (IVF
and development inan artificial uterus) “may resultinthe*“birth” of onewho,
though having human attributes, may not, inlaw, beahuman being.” > Hewrites
about a“ creaturewho, for the purposes of the law, especially thecriminal law,
which defineswhen achild becomesahuman being in termsof “ ol d-fashioned”
motherhood, may not be ahuman being, so that putting him to death may not be
homicide.” 16 Today few peoplewoul d makesuch radica statementsabout children
born using varioustechniquesto assist pregnancy, but the point may still have
somerelevanceif certainlegidationisdrafted in such away that such dramatic
consegquencesmay beargued.

Clearly anumber of practical legal consequencesarise much beforetheissue of
possibly killing aperson bornwith the help of different technologies.l’ Thelegal
statusof afrozen embryoisstill not clear inmany jurisdictions. Thisleadstothe

14 Roosendaal, A. (2012). “ Implants and human rights, in particular bodily integrity”, 81-
96, in: Gasson, M.; Kosta, E.; Bowman, D. M. (eds.). Human ICT implants: Technical,
legal and ethical considerations, at 83-84

15 Krever, H. (1975). “ Some legal implications of advancesin human genetics’ Canadian
Journal of Geneticsand Cytology 17(3), 283-296

16 | bidem.

17 The more part-machine we become, the more issues of responsibility and liability will
arise. Thisarticle does not permit to explore these in more detail and it also would lead
abit away from the main topic, but asjust one interesting example from Gasson, there
has already been a case about a man with a mind-controlled arm prosthesis who could
obtain a driving licence — but who later was tragically killed in a car accident while
driving. What if he haskilled someone el se and woul d argue the reason wasamalfunction
in his prosthesis? Gasson, M.N. (2012) “Human ICT implants: From restorative
application to human enhancement”, 11-28 : in Gasson, Kosta, Bowman, D. M. Supran.
14, at 15.
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question of who retains custody of any such embryos.'® If one person wantsto
bring thefrozen embryosto term and the other does not, who hastheright to say
yesor no? Should someonebeforced to becomeaparent against their will because
of decisionsthey may have taken much earlier under perhapsvery different
circumstances? Thiswasthe question the ECtHR had to determinein the Evans
casein 2007.2° If thefrozen embryoisthusbrought to term against the wishes of
one of the personsinvolved, isthe person seen to havefull parental rightsand
obligations?1nthe caseof signed contractsrequired by clinics, will they beupheld
in courts?° Although thereis caselaw on these matters, both the caselaw and
treatment inlegidationisstill just developing, evenif thepotentia Situationsare
aready real %!

Intrying to understand the historical reasonsand dilemmeas, itisinteresting to see
that many scholars, when they talk about “ test tube babies” and I VF, point out
that mankind shistorical drivetoinvent new safewaysof birth control isclosely
tied to the subject and historicaly precedesit. In other words, peoplefirst learned
effectively how to stop making babiesand then how to start making them by
other technol ogical means. Both subjects have been associated to individual
freedoms, especialy thefreedom, autonomy and self-determination of womento
choosewhento have babies, to cancel pregnanciesand to havechildrenontheir
ownterms. Thisisanissuethat isoften mentioned asan exampleof aquestionon
which EU Member States cannot reach acommon understanding and regarding
which both the EU Court of Justice?? and the ECtHR?3 must show restraint in
trying to create acommon basis. The courtsrather deal with theright to have
information than theright to abortion. Suchissuesraisethe question of what role
ethicsmay havewhen thereisaquestion of exercising freechoice.?*

18 Kate Jane Bazey v\Wesley Monash I VF Pty Ltd [2010] QSC 118 (White J). “ Commentary”
(2012) Medical Law Review, 20, 227245, at 230-232.

19 ECtHR: Evansv. United Kingdom, no. 6339/05, Judgment Apr. 10, 2007.

20 Jonathan Yearworth and othersv North Bristol NHSTrust [2009] EWCA Civ 37; [2010]
QB 1,[45](f)(i). “Commentary”, Supran. 18, at 226.

21 Asan example of the kind of traditional legal issuesthat have to be seenin anew light
because of new technologies, see Gibson, A. Zafirova, E.; Boesch, S.; Michaels, M.
(2013) “ Assisted reproductive technol ogy and inheritance law: Differing jurisdictional
approaches to determining heirship in the world of modern reproduction” Trusts &
Trustees19(2): 190-214.

22 Case C- 159/90, Society for the Protection of the Unborn Child - Grogan.

23 A, Band Cv. Ireland, no 25579/05, Judgement of 16 December 2010 stated that people
have the right to find information on abortion.

24 Ethicsis not a question of just a personal preference, but something wider than that —
opinionsand views of acommunity. Papaux; A. and Wyler, E. (1997) L"éthique du Droit
International, 12.
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3. THEETHICSOF“HELPINGNATURE”

Itisclear that birth control and ability to cure or save unborn babiesisperceived
as more “normal” or “ethical” by society than various means of assisted
pregnancies. Thisisto alarge extent dueto thefact that people have got used to
such phenomena, which whenthey werefirst invented al so caused afair amount
of ethicd discussions. IVFisnewer and asitismore*intrusive’ than birth control
or pre-natal care, people needed more time to get used to it. The perceived
abnormality isreflected evenintheused terms—abnormal reproductioninAudrdia,
unnatural reproduction (in UK), or artificial reproductionin US.? Therefore,
insemingtion canbeartificid, but theexpressons* artificia birth control” or “ artificia
medicing” aregeneraly not used. Yet IVFisas“natural” asmedicine, aswas
pointed out by Singer and Wells already 30 yearsago.?

It seemsasif thelawyersand scholarswho wrote about thejuridical and ethical
challengesalready inthe 1970s and 1980s%*’ were very insightful despitethe
technologiesthey analysed being so new. Thisisshown by thefact that thefirst
court casefor damage preceded the actual successful use of thetechnology.?®
What there still are no answersto are questions about what decision would be
ethical, should thereberoomfor pity inthelegal casesand should the courtsplay
God: givemorefue and opportunitiesto Designer Man, support commercia use
of geneticinformation and manipulation?

In practice, there have been casesin which the courts have had ahard timeto
determinethelegal statusof adesigned test tubebaby. Thejuridical systemand
courtsnowadaysin reality indeed havedifficultiesdeciding thelegal statusand
rights of human beings conceived by the help of IV F and surrogate mothers.?
Flannery, Wei sman and othersa ready inthe 1970s highlighted some of thelegal
issues. They examined issues that IVF raised in the end of the 1970s about
procrestion and pureresearch; potential tort liability for injuriesthat might occur.
It can beobserved fromtheir articlehow big arolethere evant ethicscommissions
had in addressing theseissues.®° Other issuesincluded the problem of visitation

25 Annas, G. J. (1984) “Making babies without sex: the law and the profits’ American
Journal of Public Health, 74(12), 1415-1417.

26 Singer P.; WellsD. (1983). “In vitro fertilisation: The major issues” Journal of medical
ethics, 9,192-195

27 Flannery, D. M., Weisman, C. D., Lipsett, C. R. and Braverman, A. N. (1978-79) “ Test tube
babies: Legal issuesraised by invitro fertilization” , Georgetown Law Journal 67, 1295.

28 qupran. 12.

29 Gibson et al., Supran. 21.

30 Flannery etal. (1978-1979).
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rights, alimony and other family |aw issues—what should courtsdecide, if acouple
that hasprevioudy frozen embryos, decideto get adivorce? Evenif theinvitro
baby isadopted by thefather and bearsthefathers name, themother couldtry to
arguethat heisnot thefather. 3 In more recent times, the ECtHR has had the
occasion to determineif awoman hastheright toinsist on using stored embryos
if her ex-partner withdrew hisconsent, finding that therewasno suchright. The
ECtHR stated that | VF treatment “ givesriseto sensitive moral and ethical issues
againgt abackground of fast-moving medical and scienti(ic devel opments’*? and
the courtsmust be sensitiveto different interest and not interpret rightstoowidely
if thereisno legidative support for them. 33

Recognising ethical questionsthat will be seendifferently in different cultures; the
ECtHR hasbeen sympathetic to theright of itsmember statesto decideon assisted
pregnancy issues although it expects the states to be open and receptive to
technological developments. Asthey statein S and H. Case: “Neverthelessthe
Court observesthat the Austrian parliament has not, until now, undertaken a
thorough assessment of therulesgoverning artificia procreetion, taking into account
the dynamic devel opmentsin science and society noted above. The Court also
notesthat theAustrian Constitutional Court, when finding that thelegid aturehed
compliedwiththeprincipleof proportiondity under Article8 8 2 of the Convention,
added that the principle adopted by thelegid atureto permit homol ogous methods
of artificid procreation asaruleand insemination using donor oerm asan exception
reflected the then current state of medical scienceand the consensusin society.
This, however, did not mean that these criteria would not be subject to
deve opmentswhichthelegid aturewoul d havetotakeinto account inthefuture.”

Theway thethinking around I VF anditsrelationship to “regular” conception
changes can beillustrated by the devel opments on anonymity or not of sperm
donors. Intheearly daysof use of such donations, on purposeamix of donors
per cycle were deliberately used to preserve anonymity. From this, the
development hasgonetolegidationinmany countiesgiving childrenaright tofind
out who thedonor is.®®

When determining the ethical issues, it must bebornein mind that every change

31 |bidem.

82 ECtHR: Evansv. United Kingdom, no. 6339/05, Judgment Apr. 10, 2007, at 81. Seealso
Thornton, R. (2008). “ European court of human rights: Consent to I VF treatment” 1-Con
6:2,317-330, a 321.

33 Thornton, 1bidem.

34 ECtHR: S and H. and othersv. Austria no. 57813/00, Judgement, 3 November 2011, 117.

35 Turkmendag, Supran. 11, 283.
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mean hasintroduced through trestment or manipulaionina’“test tube” will thereefter
start livingitsown life, be subjected to numerous other changes and mutations
duringitslife-cyclethat could never be predicted. Thiscould potentialy inthe
end, after many generations, result in the positive characteristic introduced to
ensure vitality to become the opposite. This (DNA) could be compared to a
computer system, which hasitsfileand operating system. We have changed some
nucleotides(files, bites) and it improvesthework of the syssemuntil it encounters
new stimulus(update, ingtdlation, damage) making theentiresystemfirst operating
slower and then completely crash all of the sudden.®

4. GOOD ORBAD DESIGN-ORAMATTER OF TASTE?

Ifitisvery hardto predict or control whether atechnol ogically made mutation
will remain beneficid evenafter many generations, itisequaly difficult toestimate
whether the changed traits might in fact become desirablein alater changed
cultural and socia environment. With enough patience, peopl €' svaluesmight
changeover timeand generations. Or, on the other hand, history also showsthat
humankind reactsto rare and uncommon traitsin two main ways. The deficit
characteristiciseither perceived asvaluableand desirable or frightening, alien
and repulsive (witches, demons).

Thetemporal aswell asgeographicd variationsinwhat human characteristicsare
regarded as desirable can easily be observed through very simple, everyday
reflections. Just moving from an art gallery with vol uptuous nudes painted by
Rubensto amodern fashion show with near-anorectic model s can be on such
example! Another exampleishow in medieva times, being tanned and muscular
was perceived asthe signs of being repulsive and poor asonly poor peasants
needed to be out in the sun working, not having the rare and desired luxury
availabletotherichto stay inside, be pale and eat themselvesfat. Nowadaysin
increasingly many partsof theworld amgjority of peoplehavesitting officejobs,
not having timeto eat right, work-out or be outside. Therefore, many arepae
andfat and only therich can afford to takethetimeto takethesun, visit solariums
or gymstotrain and befit and desirable! Designer Man like any design needsto
betrend sensitive.

Yet we could arguethat the value of genetic traits can change according to how
much of thesetraits we can find in society, how rare they are or how used to
certaintraitsweare. Defining “good or bad” traitsisvery hard if notimpossible,

36 Skoudis, E. (2009). “Information technology and biotech revolution”, Kramer, F. D.,
Starr, S. H., and Wentz, L. K. (ed.). Cyberpower and national security.
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describing chalengesthat therevolution of biotechnology and futuretechnol ogical
advancements could bring. Individualshave only perceptionsof what traitsare
“good” or “bad” or “desirable” and what could be soin the perceived future,
based on cultural, historic and sociological criteriamorethan on scientifically
relevant characterigtics. The perceptionsmay or may not becomearedity. Thisis
the casefor most characterigticsapart from thevery basic el ementsthat determine
surviva . But asphysical appearancein most speciesisan important determinant
for reproduction success, such traitsare not evol utionary irrelevant. Given the
necessary element of “taste”, law really cannot regulate thisvery well and can
defineonly awide genera frame. Mankind must bevigilant and remember itis
never al-knowing.

If theideaof altering unborn babies appears uncomfortable when onethinks
about dtering appearancesjust tofit today”s“ design”, other possible actionscan
directly target defectsthat threaten life or the quality of life.3” With the help of
genetheragpy itisintheory possbleto curegeneticillnessesby patching up mutations
already inthetest-tube or inside the uterus (“ patches” and “ updates’ arejust
inserted to cellsusing harmlessvirus-vectorsthat bring the necessary datatothe
right place of the genetic programmeof the cell).3® Having ethical resarvationsto
creating aprettier baby by modificationsto afoetusdo not necessarily trand ate
to having the same reservati onsto enabling an unborn baby to be healthier —even
if themethodsused to obtain theresult may besmilar. Smilarly, certainimplanted
deviceslikecochlear implantsfor hearing problemsor pace-makersexist and are
generally accepted without having posed much of an ethical dilemma. However,
with the samekind of technology all kindsof implantsmay be made, to enhance
orimproverather than to deal with aspecific problem.®® What isit that determines
if something should bealowed or not? Thisillustrateswhy lega regulation canbe
difficult: law likesto be ableto set clear limitsbased on objectivecriteria

5. READMELIKEAN OPENBOOK

Thisbringsusto thenext group of questionsconcerning privacy and protection of
sengtiveinformation. If we have such an extensiveinformation about theway life
has been created, diseases cured and characteristics changed (modifications of
DNA) and weintrude so muchinto thevery “ building plansand architecture” of

37 Pray, L. A. (2008) “Embryo screening and the ethics of human genetic engineering”.
Nature education 1(1):207 http://www.nature.com/scitable/topicpage/embryo-
screening-and-the-ethics-of-human-60561

38 http://www.cell.com/retrievel/pii/0092867476901331

39 Gasson, M.N., Kosta, E. and Bowman, D.E. (2012) “Human ICT implants: Frominvasive
to pervasive’, 1-8, in: Gasson, et al, Supran. 14, 2.
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ahuman being, asaconsequencealot of information getsrevealed, collected and
stored. Potential |eakage of thisinformation can be very unpleasant and even
potentially harmful to individualsand society asawhole, which meansthat the
information must be protected from violations.

The moreinformation about the grand design —DNA —we acquire, the more
important it becomesto safeguard and protect thisinformation. ECtHR hasheld
in numerous casesthat the privatelife, family lifeand sensitiveinformation must
be protected.® It isthe obligation of the stateto take measuresthat thisisensured
and that the state has necessary lega framework. If it becomesknownwhat kind
of “design changes’ have been madewiththeindividual or what kind of medical
incidences have happened, it could create unnecessary and disproportionate
intolerance and atitude changefrom others, which can have serious consegquences
for theprivatelifeof theindividua including makingitimpossiblefor themtolead
their privatelivesinanormal fashion. Knowledge of geneticinformationwould
reveal characteristicsthat could influence anything from the chancesto meet a
partner and have childrento cost and availability of insurance, including affecting
employment prospectsor leading to ridicule or mental stress. The ECtHR has
heldin case 28957/95% that Christine Goodwin'sneed to changethe sex in birth
certificate was necessary and proportionate, there was no sensible reason or
threat to public safety and democracy to refuse thisasthisinformation could
bring suffering and discomfort.*?

TheEU hassevera different Directives concerning the collection of biomateria
and data. Theseinclude Directive 2001/20/EC concerning clinical trials® and
Directive 2004/23/EC whichintroduced common standardsfor donors, acquiring,
testing, processing and preserving cellsand tissue.* Theaim of thelast Directive
wasto assure the protection of human health, but it only regul ates questions of
Inserting organ or tissuein the human body and not any other areasof use(invitro

40 some examplesinclude S. and Mar per v. the United Kingdom No. 30562/04 and 30566/
04, Judgement December 4, 2008 and Avilikina and others v. Russia No. 1585/09,
Judgement June 6, 2013, related to DNA and/or genetic information.

41 Christine Goodwin v the United Kingdom No. 28957/95, Judgement of 11 July 2002.

42 | bidem, 91.

43 Directive 2001/20/EC of the European Parliament and of the Council of 4 April 2001 on
the approximation of the laws, regulations and administrative provisions of the Member
Statesrelating to the implementation of good clinical practicein the conduct of clinical
trials on medicinal products for human use

44 Directive 2004/23/EC of the European Parliament and of the Council of 31 March 2004 on
setting standards of quality and safety for the donation, procurement, testing, processing,
preservation, storage and distribution of human tissues and cells
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research and animal experiments).*® There are other legal issuesaswell —for
example, abiobank must ask permission and giveinformation about which way
and for what aim any samplesare going to be used: thisisnot unproblematic as
thetechnology changes so fast it might beimpossibleto predict new waysin
which biologica materia could beused to benefit mankind. The EU dataprotection
legd framework isintheprocessof changegeneraly.

Whenit comestoimplantable | CT devicesthat emit signals, the data protection
issuetakes on an extradimension. Not only isit then possibleto track people
through deviceswe carry like mobiletelephones but the deviceisactual part of
thebody. Thisisnot sciencefiction, asimplantable devicesthat emit signasare
aready used in medicine, wherethe ability to communicatewith the deviceisan
important characteristic of it.#6 In 2009 in the course of an experiment on
implantable I CT devices, thefirst instance of apersoninfected with acomputer
virusoccurred.*” On amore positive note, in 2006 thefirst recorded life-saving
incident thankstoimplanted ICT deviceshappened when apolicemanwith severe
head traumacould berescued largely thanksto the quick accessto hismedical
recordsthrough animplanted chip.*®

Themoveaway from anonymity of sperm donorsled to shortage of donorsand
“reproductivetourism” to placeswhereit wastill possibleto have anonymity,*®
astheinterestin having theinformation availableor notisnormaly very different
fromtheviewpoint of different actors. Donorswill inmost caseslikely not want
their namesand detail sto beknown, astheir rolein “making thebaby” isfromthe
socid and emotional viewpoint very limited. The parentsthat bring up thechild
may also prefer that their child regardsthem as parentsrather than the donor
whoserolewas|limited to donation of genetic materidl. If thechild hasaright to
know or whether it would be more ethical to permit anonymity isnot an easy
questionto answer and thefact that egidatorsin many countrieshave answered
it by preventing anonymity* doesnot deal with theethical and other consequences
of theissue. It rather lookslike an attempt to deal with acomplex new situation
by finding an gpparent strai ght-forward sol ution, avoiding rather than confronting

45 | bidem.

46 Gasson, Supran. 14, 12.

47 | bidem, 24.

48 Rotter, P, Daskaa, B., Compano, R., Anrig, B. and Fuhrer, C. (2012). “ Potential areasfor
RFID implants’, 29-39in Gasson, et al, Supran. 14, 31.

49 Turkmendag et al., Supran. 11, 284.

50 |pidem. There is no European standard on thisissue and it is within EU Member State
competence rather than that of the EU. The ECtHR has not taken a stand on this matter.
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thevariousethical questions. Aswith so many legal questionsrelated to new
technologies, themainingtinctisto makethe new situation assimilar aspossible
to existing situations, regardless of whether it actually compareswell with the
“old” gtuation.

Another issuerelated to accessto informationisthe“ right to beforgotten” and
the*right nottoknow”. Isit ethical totell the person he/sheor afamily member is
goingtobesick, if it cannot be prevented?l sit better to givethe person apossibility
totakeit into account or allow the peace of mind of not knowing? Should there
beliability if the Designer Man, possessing that knowledge, has created mental
suffering by giving thisinformation about futureillness? How should Designer
Man act? Theanswer isthat abalance must befound by assessing the possible
negativeresultsof both releasing and not releasing theinformation, replying on
the principle of proportionality. Information must not bereleased if it creates
unnecessary suffering to aperson and hisfamily, unlessthisinformation can be
used totreat the person or to prevent or avoid possible hedlth risksand conditions.
Thisgenera pronouncement however, may not be enough to deal withthefuture
technical capabilitiesand knowledgebase.

6. PRICE OF GOOD DESIGN

When discussing Designer Man, the cost of good design cannot be forgotten!
Thequestioniswhat role profit should havewhen determining theframework in
which genetic experimentsand biotechnol ogy operates. Many biobanks, hospita's
and research centres are privatized, with the public sector being unableto fund
cutting-edge research or non-necessary medical procedures. Itisvery hard to
answer the question how much money it isethical to makefor IVF and other
treatments?

Richard Tittmuss suggested® that outlawing the purchase and sale of blood
contributesto atruismin society by refusing to put apriceon apriceless” gift”,
andthat thisisagoodthing for al concerned, evenif it would likely lead to under-
supply andinferior product. Hisideas had an important impact on the debatethat
inthe 1970swas quite new. The argument now concerns selling embryosand
leasing of wombsof surrogate mothers.>2 Surrogate motherhood isalready leading
to commercidizing childbirthinthe sensethat the unrelated surrogate mother is
“paid” for her servicesby contract; and since the baby isgiven up, thiscould

51 Titmuss, R. (1970). The gift relationship: From human blood to social policy.
52 An example from the popular press: “Faut-il remunerer le don d ovocytes?’ Marie
Claire, 2014, 60
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condtitute as“baby selling” . According to Annas®3, some courtsinthe US have
held that giving money to surrogate mothersto carry achildisnot permitted, but
payingfor relinquish of parentd rightsisallowed. Therentd serviceof awombs
ranged from $ 10 000 to $ 125 000, if the womb belonged to a person with
exceptiona health, beauty and genetic background. Furthermore, the medical
procedurewhich allowsfaster surrogate embryo transfer is patent protected. To
prevent misuse, the UK stipulated according to Annas, that no ownership of
embryos should be established and sperm donors should not be paid money;
Austraiahad regul ated to destroy the embryosafter the donor” sdeath to prevent
them to be used asthethird party seesfit.>

Themoveaway from anonymity for sperm donorsled to the profile of thedonors
changing, as shown by studiesin Sweden —one of thefirst countriesto move
away from anonymity in 1984. Instead of students and men in military
establishments whose main motivation for donating sperm was presumably
monetary, without anonymity the donorswererather somewhat older married
menwith children who wanted to hel p childlesscouplesout of atruism, attracted
by new principlesof recruitment of donors.> From the medical viewpoint the
chance of successwith the sperm of younger donorsisgreater and anecdotal
evidencewould alsoindicatethat women would often prefer characteristicssuch
asvirility and youthfulness. However, it appearsasif many stateshaveaproblem
with allowing the design for Designer Man to be purchased based on just the
taste of the purchaser. Instead the state recognisesaright to haveviews, inaway
inwhichit doesnot interferewith how people make choiceswho to makebabies
withinthe*natural” way.

Opposition to the market forces operating in the “human design” market may
adsobeaffected by theincreased useof |CT solutionsin thiscontext. Developments
in implantable technologies are redefining the relationship we have with
technology.>® This influences ethical, cultural and social issues — the very
understanding of whoweare.

7. STEPSTOO FAR

Evenif thelaw may not be suited to determining indetail what genetic modifications
may be permitted, thelaw inany casehasaroleto play in setting limitsthat inany
case should not be transgressed. In this context, the law should contribute to

53 Annas, Supran. 25, 1415-1417.

54 |bid. “Commentary”, Qupran. 18, 227-245.
55 Turkmendag, Supran. 11, 288.

56 Gasson, Kostaand Bowman, Supran. 14, 5.
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preventing that peopletry to make copiesof themsalves, their children or pets, or
if itisdone, ensurethese” copies’ theright to be unique. Since the* copied”
individual would grow intimeto having acompletely new set of knowledgeand
experiences, it should havetheright by law not to be seen as someone’s copy.
The choice of words here — that law should “ contribute to preventing” —is
deliberate, aslaw can only beapart of measuresto determinewhat experiments
aremadeandwherethelimitsare. Just alegal banwould not by itself end scientific
experiments, it has never managed to do so with other new and potentially
dangeroustechnol ogies, but at the sametimelaw hasacrucial roleto play in
setting thelimitsand signdling routestofollow.

Where man-made law strugglesto deal with the ethical dilemmas concerning
Designer Man, therepresentatives of God (the ultimate designer of man!) enter
the debate both through the voice of God written to and by human representatives
(Pope, Church, Mosque, Temple, Bible, Koran and so on) and the voice of
natureitself because, asshown above, it issafeto statethat nature and the natural
selection mainly concernsitself withfertility, i.e. ability to attract matesand have
descendantswho themsalveswill havethe ability to attract matesand procreste.
Voicesrecallingtheroleof religionin ethica dilemmasconnected to the crestion
of manarenot at al uniform.

Asone of many examples, at the Christian web-site chastity.com,®’ debating
about churchteachingsabout IVF, artificial insemination and fertility drugsthe
collectiveanonymousauthorsbase their opinion on Archbishop Charles Chaput
of Denver or Pope John Paul |1 among othersto find that medical technology
existsto promotethe proper functioning of our bodiesand thereforefertility drugs
promote the healthy functioning of the reproductive system and are morally
acceptable. However, under thistheory reproductive technology may assist the
sexual act, it must never replace it. This consequently means that artificial
insemination, IVF and other conception through ameansother than intercourse
by replacing the sexua act isnot ethically permissible. John Paul |1 wordscould
beinterpreter that IV F makes man the product of histechnology, not the master
of histechnology and must therefore beforbidden.>®

Takingissuewiththisrather smplified classification of different medica methods,
it appearsasif thevery act of making ababy isoveremphasized rather than the
conditionsaround it —theloving act and decision of the parentsfor example.
Furthermore, it isahuman doctor who uses |V F and other technology, being

57 http://chastity.com/chastity-ga/birth-control/morality/what-does-church-teach-ab
58 |bid.
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therefore“incharge’ of thetechnol ogy. personisthe onewho decides, whether
thetechnology isused. Although al thisprocessesmainly mimicwhat happensin
nature, resulting the same natural processes—creation of life, sometimestwinsor
triplets(clones), that are ableto get fertile children (natural selection) —itisstill
perceived moreartificia than thedecision to give/take drugsor use birth control.

Inldam, justlikein Christianity there aremany different opinionson theissue.
Traditionally it wasforbidden for any third party to meddle between couplesin
fertility issues, which are private matters. However, many religious|eadersare
inclineto permit IVF. Thereisadebate about whether third party donationsor
cloning should be allowed. In someareasthird party donationsare allowed, but
itisquitecommon belief that using IV F by unmarred women must be prohibited.>
Ingeneral, |I9dam appearsmore accommodating that Roman Catholicismto the
issuesof assisted reproduction.

Religionisoffended by hollow argumentsof the norma versustheabnormal, as
God asa“desgner of man” or “nature’ aso playswith natural selection. Looking
to the history of man-representation of God, many thingswe enjoy today as
“normal andlogica”, including modern medicineand drugs, ethical and human
rights, freedomsand rightswoul d at some point in history have been understood
asagainst religion. Religionisanimportant factor in devel opment of ethical
principlesin society, but for most peopleaswell asmost societies, religionisonly
onedement of many based onwhichwetry to make sense of new devel opments
INSociety.
CONCLUSION

In conclusion, it seemsthat mankind asacollective Designer of Man seemto
contribute more and moreto the national selection, aslong astheresultismore
fertileand moredesrableto theindividua sof future generations. Asdemongtrated
above by the findings of Charles Darwin, the elongation of HIV onset, the
characterigticsandinfluence of the* atruistic gene’ in popul ations of ants, natura
selectionred |y doesnot care about geneticsasmuch aspeoplebdieve. Therefore,
it could be stated that mankind does not yet intervene too much to the natural
selection, sincethe progressisanatura part of it.

Yetitisasword with two bladesin asensethat themore characteristicsDesigner
Man startsto change, the more he might be tempted to use theinformation for
profit and start rendering it asaservice ascustomer orders, not asproportionally

59 Inhorn, M.C. and Treymayne, S. (ed.) (2012). Islam and assisted reproductive
technologies: Sunni and shia perspectives
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needed for health. Although it could beargued thistoo iscompatiblewith natural
selection, if it makesyou more desirableto partners, it must be remembered that
new technology givesusmuch moreinformation and datathan weneed. Before,
itwaspossibletofindamate* not knowing” al the hidden dangersinthepartner’s
geneticinformation, whichinturn alowed these dangersto becomebeneficia in
futuregenerationsin different environments—itisessential that future partnersdo
not know everything thereisto know.

Althoughwedo not yet know enough about the possible consequencesand may
never know, themindsof humankind tendto cresteanillusion about al-knowing
and all-seeing. History showshow sure we have been whether planet earthis
round or flat; even now weareusing scienceand religionwhich provideusall the
concepts of right or wrong, natural and artificial. We claim that we are more
open-minded—yet, assureastherdigion cannot see or remember al thedogmeas,
valuesand certaintieshistory hasoverturned, inthe sameway sciencewill ridicule
and destroy everyonewhowouldtry to changethefundamenta beliefsof scientidts,
asit did when Earth was proposed round or Einstein proposed the theory of
relativity. If new Jesusor Messiah would arise, hewould beridiculed and possibly
killed. Insaying o, how infinitdly smpler it would befor thefuture Designer Man,
inhis*enlightened” mind, to becomeand remain“dl knowing” intheflood of all
the new informeation technol ogy provides. Would genetic variationsthat areneither
useful nor injurious be left alone or does the Man know the best? Yes, this
enlightened generationwould say the previousgenerationswerenot asenlightened,
forgetting that we today think we are. So it isclear that information must be
protected by the Designer Man and sinceinformation that have been obtained
cannot beredlly fully forgotten, wemust remember, that natural selection aways
winsbut not intheway eugenics, religion thinks, or Darwin though, or we now
think.

Findly, if the Designer Man makesour genome*“too clean” of hidden variations
and too much controlled, if our partnerslikethat and allow only reproduction of
suchindividuas, mankinditself becomesan anormality; asdinosaursweretossed
away, but lizardsand crocodilesremained —lifeand thegrand design will continue.
Andthen, itisnot aquestion of ethics, itisaquestionsof choicesleft to adapt to
new environmenta conditions. After dl, asDarwin postulated, dominant species
vary themost.
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SUFFRAGE HISTORY ANDAN ELECTION LAW

PROJECT

JoanneK atz and David Tushaus
Abstract

Education can play an important role in
developing an understanding that participation
in decision making is key to achieving a rule of
law governance. Persons and institutions must
be accountable to publicly promulgated laws,
which are equally enforced and independently
adjudicated. In a democracy, the rule of law
reflects the will of the people who have elected
the governing bodies fromwhich the judiciary is
confirmed. Without the right to vote, freely and
openly, the rule of law loses its legitimacy and
runsagreater risk of being arbitrary, capricious,
and inconsistent with human rights standards.
This paper focuses on how faculty can use the
history of suffrage and service learning in an
election law classas an effective way to encourage
civic engagement, while teaching theimportance
of theruleof law, and the disparity inthe criminal
justice system that occurs when suffrage is not
universal.

Keywor d: Protest againgt discrimination; Civil rights
movement; Academiclearning
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INTRODUCTION

Humanrightsareat risk in all societies, especially
where there is a perceived threat of violence.
Oppression and theviolation of civil rightsdo not
necessarily resultinasafer or more peaceful society.
Whileagovernment may label agroup asa“terrorist
organization” withwhichitwill not negotiate, thisis
not waysthebest strategy to taketo makethenation
safer. Certainly long term resolutionsfor peacewhen
dealing with terrorist groups have happened with
didogue. Infact, it hasbeen difficult for nationsor
academicsto come up with aconsensusdefinition of
terrorism. The State Department’sdefinition from
1984 ishelpful for our purposes. “Terrorism means
premeditated, politically motivated violence
perpetrated against noncombatant targets by
subnational groups or clandestine agents, usually
intended to influence an audience’?. Given this
definition, some groups labeled as terrorist may
legitimately claim they havenot engaged interrorist
activities.

Thispaper amsat look a Northern Ireland and South
Africa for lessons to be learned from these
governments reactionstoviolent conflictswithintheir

1 Schmid, A. (2004), “ Terrorism—Thedefinitional problem”, Case Western Reserve Journal
of International Law, 36, 377.
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countries,> when these actions are conceived as liberation movements. It will
al so examinethe peace processesthat came out of these conflicts. The peopleof
Nazi Germany, the US, Northern Ireland and South Africa have experienced
smilar historiesof invasion, civil rightsviolationsthrough legidation and police
actions, and working through difficult negotiationsto achieve peace. Northern
Ireland haseven |ooked to South Africa’ sviolent past and peace processto deal
withitsown post-conflictissues®. Inanother case study, Nazi Germany, the US,
Northern Ireland and South Africa have been compared to look at non-
governmental organizationsengaged in conflict resolution, in part becausethe
countriesexperienced such similar, protracted conflicts*. Thispaper, compares
South Africaand Northern Irdland to gain some understanding of terrorism, human
rights, and conflict resolution.

TheNazi party created the Nuremberg Lawsin theearly part of the 20" Century.
Thefirst of the Nuremberg Laws, the Law for the protection of German blood
and German honor wasenacted in September 1935. 1t madeit clear that marriages
between Jawsand German citizenswereoutlawed. The second of the Nuremberg
Laws, enacted at the sametime, wasthe Reich Citizenship Law, which stripped
Jawsof their German citizenship. Later, in November of thesameyear the First
Supplemental Decreefollowed the Reich Citizenship Law. It stated: “ARTICLE
4(1) A Jew cannot beacitizen of theReich. Hecannot exercisetheright tovote;
he cannot hold public office. (2) Jewish officialswill beretired as of December
31,1935..." Theeventsof theholocaust, and what occurred after theselaws
took effect arewell knowntoal. However, it wasfirst taking away thecitizenship
and theright to vote which |ead theway to the further deterioration of the civil
rightsof the Jews.

IntheUS, the 14" and 15" Amendmentswere disregarded for almost acentury
indisenfranchising African-Americans. Southern Senatorsblocked legidationto
enforceAfrican-American’sconstitutiona right tovote. 1n 1957, the percent of
blacksregistered to votein Mississippi was4.4% and in Alabamaonly 5.2%.
Dallas County Alabamahad 15,000 blacksliving therewith only 156 registered

2

Northern Ireland will be referred to as a country in this paper; however, it is actually

a part of the United Kingdom.

8 Crooke, E. (2005), “ Dealing with the past: Museum and heritage in Northern Ireland
and Cape Town, South Africa”, International Journal of Heritage Sudies’ 11(2),
131-142

4 Gidron, B., Katz, S, Meyer, M. Hasenfeld, Y. Schwartz, R. and Crane, J. (2005), “ Peace

and Conflict resolution organization in three protracted conflicts; Structures,

resources and ideology” , International Journal of Voluntary and Nonprofit

Organization, 10(4), 275-298.
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voters. Therearefour waysto suppress* citizenship.” Oneway istheviolent
control by local government. Thisoccurred acrossthecountry, asitdidin Selma
wheretherewere morearrested marchersthan registered voters. Other waysto
suppresscitizenship arethe use of local and state lawsto prevent registration.

1. CIVILRIGHTSVIOLATIONIN SOUTHAFRICA
(A) Invasion and Early Oppression

Slavery and oppression of theindigenous popul ation and other non-whiteswere
part of the early settlement periodin South Africa. Europeansfirst started to
sitlethesoutherntip of Africainthe 17t Century. TheDutch East IndiaCompany
wasgiven sovereign rightsover theterritory. It first used the southerntip of
Africaasaplacefor shipsto refuel with fresh food and water ontheir way to and
fromtheir eastern empire. Inlessthan 10 years, the settlement had taken onan
independent nature. Because of labor needs and difficulty with many of the
indigenous population, slaveswereimported from areas other thanAfrica. By
1793 therewere 14,747 davesinthe Cape Colony, dightly morethan the 13,830
freecitizens. Whileafew davesgiventher freedom originaly had the samelega
rightsaswhitesettlers, thissoon changed. Lawsdiscriminating againgt non-whites
beganin 1760. By the 1790's, non-whiteswere required to carry passes.® Pass
law requirementswould later becomeacentral tool intherepressive apartheid
era, and inthe movement to overthrow the apartheid government. 1n 1795, the
British captured the Cape. 1n 1807, the British abolished thedavetrade, causing
slave ownersto demand morework from their remaining slaves. TheBritish
outlawed slavery in 1833 when lawsto protect slaves proved ineffective.t

Duringtheearly colonid government stagewhen limited suffragewasavailableto
non-whites, whites till controlled politicsthrough control of the press, voter
registration and €l ections. Though they would have made up amgjority of the
overall population, non-whites never made up more than 15% of the voting
population.” Then, inthefirst half of the 20" Century, key | egisation was passed
tocontrol non-whitesby limitingtheir civil rights. Movement wasseverdly restricted
during thisperiod.

5 Thompson, L. (2000). Ahistory of South Africa. (New Heven, Connecticut: Yale University
Press.

6 Ibidem

7 Thefirst official censusin 1865 showed the Cape Colony to have 180,000 “ Europeans’
whiletherewere 200,000 Col ouredsand 100,000 Africans.
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(B) Beginning of Apartheid Era

In 1948, the National Party ran on aplatform of even stricter controlsover the
majority of the population. TheNational Party wasaconservative party made
up primarily of settlersof Dutch originwho called themsdlves* Afrikaners’ insteed
of Boers. Itspromiseto keep Africanson farmsas cheap labor helpedit carry
rural areas of the Union. The party of Afrikanerswon control of the country,
though they made up only 12% of the population. Theirony seemed lost ontheir
leader, D. F. Malan: Inthe past wefelt like strangersin our own country, but
today South Africabelongsto usoncemore. For thefirsttimesinceUnion[in
1910], SouthAfricaisour own. May God grant that it lwaysremainsour own’s,

Sharpevillebecameapivotd moment in South Africa'smovement for equd rights.
ThePan-African Congress (PAC), arelatively new groupin 1960 that rejected
whiteadlies, organized anationwide protest against passlawson 21 March 1960.
Theturnout wasgeneraly low acrossthecountry. However, in Sharpevilleseverd
thousand gathered outside the police station. A scuffleat thefront gatetriggered
policetoraisether submachinegunsand pistolsandfireintothecrowd. Humphrey
Tyler, areporter at the scene, who a so studied photosthat weretaken there, said
the crowd did not appear to be armed (non-whites could not legally carry arms)?®.
“When the shooting started it did not stop until therewasno living thing on the
huge compound in front of the police station,” Tyler stated’®. A senior police
officia toldaNew York Timesreporter “| don’t know how many we' ve shot, but
if they do thesethings, they must learn the hard way.” 11 69 personswerekilled,
86 injured, including 40 women and 8 children. Most victimswere shotinthe
back. The South African government’sclaim the police were attacked with a
variety of weaponsbeforefiringwasnot credible; but theinternational response
throughthe UN was merely adap onthewrist, in part because of oppositionto
sanctionsby the British Government under Margaret Thatcher. The SouthAfrican
economy, however, began to experienceaflight of capital.

TheAfrican National Congress(ANC) responded in several ways. Itsleaders
publicly burned their passes and called on othersto do so, to observe aday of
mourning and astay-at-home protest. Several hundred thousand observed the
ANC scal'2. Thegovernment responded in kind, and anongst other thingspassed

8 Thompson, Supran. 5, 186

9 Massie, R. (1997), Loosing the bonds. (New York: Doubledey)

10 | bidem, 64

11 bid

12 Mandela, N. (1995) Long walk to freedom (New York: Little, Brown & Company)
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the Unlawful OrganizationsAct on 9April and instantly banned theANC and the
PAC. Mandelaand otherswererounded up for their treason trial 13,

TheANC defenseat the Treason Trid that year claimed nonviolencewasacentra
tenet of theorganization. Thishad beentruefor nearly S0years. Just over ayear
after the Sharpeville Massacre, however, Mandelaargued with ANC |eadersfor
achangeinpolicy. Mandea sargument wasbased onan oldAfrican saying“ The
attacks of thewild beast cannot be averted with only bare hands’ 4. Heargued
that theANC wasnolonger alega organization, which could work within proper
legal channels. Hesaid it would beimmoral for theANC to ask the peopleto be
subjected to the state’ s violence without some alternative. Sinceotherswere
likely to takeup arms, theANC should “ guidetheviolence” away frominnocent
civilians®®. The 1955 Freedom Charter would be animportant policy statement
for theANC inthissituation. African, Indian, Coloured, and white groups had
adopted the Freedom Charter, which “ proclaimed that * South Africabelongsto
al wholiveinit, black andwhite.” Thisreected aBlack Nationdist view of the
futurefor afreed South Africa. Fredrickson claimed

“[This] meant that the enemy could not be defined asthe whiteraceand
that liberation would haveto be something other than victory inaracewar.
A commitment to theultimate reconciliation and democrati c coexistence of
whitesand blacksin South Africaprevented [the ANC] from endorsing
terrorism and the indiscriminate killing of whites even after it went
underground and began to engagein sabotage. 1

Thegovernment would not consider negotiating with the ANC throughout most
of thefirst half of the 20t Century, and for another nearly 40 years of apartheid.
“Thegovernment asserted over and over that wewere aterrorist organization of
Communists, and that they would never talk to terroristsor Communists. This
was National Party dogma’l’. The government cracked down hard on the
oppositioninresponsetoitsmovetowardsviolence. The SabotageAct of 1962,
the General Law Amendment Act of 1966, the Terrorism Act of 1967, and the
Internal Security Act of 1976 were added to the RiotousAssembliesAct of 1956
and theUnlawful OrganizationsAct of 1960 toincreasethe government’sability
to control non-whites. Thegovernment could arrest people under these actsand

13 Massie, Supran. 9

14 Mandela, Supran. 12, 271

15 |bidem

16 Fredrickson, G (1995), Black liberation (New York: Oxford University Press), 251-252
17 Mandela, Supran. 12, 525
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hold them without trial or accessto other people or alawyer. Inadditionto
banning organizations, thegovernment could prevent meetingsfrom being held or
funding from being sent in from abroad™®.

“For yearsthe government had claimed it was only theANC’scommitment to
violent strugglethat had led to its banning, and that if it would renounce that
Mandela could go free and talks begin,” wrote a South African journalist?®.
Mandelaadmitsthat “ Both sidesregarded discussionsasasign of weaknessand
betrayal. Neither would come to the table until the other made significant
concessions’ 2. Yet, Mandel areached out to negotiate with the government in
1985. InFebruary 1986, the* Eminent PersonsGroup” of British Commonwesdlth
leadersarrived to bring the South African government and ANC to negotiations.
The Group negotiated an agreement wherein theANC woul d abandon thearmed
struggle and negotiate in turn for the release of Mandela, the elimination of
apartheid, and the allowance of free political activity. TheANC provisionally
accepted. The Bothacabinet was split on whether to negotiate. Intheend, it
choseto bomb purported ANC basssin Lusakainstead of negotiating?. Mandela
continued talkswith government officialsover the next severa years. Botha
eventually met with Mandel g, but the true negotiationswould beleft to Botha's
successor, F. W. DeKlerk.

(C) Peace Talks

“Thetimefor Negotiation hasarrived,” said FW. DeKlerk in histraditional
opening speech to Parliament on 2 February 1990%2. DeKlerk had taken over
thegovernment the previousAugust. He had aready committed to reped of the
Reservation of Separate AmenitiesAct, which Mandelareferred to as petty
apartheid. On 13 December 1989, initial negotiations between De Klerk and
Mandel abegan?®. After Mandelarefused to give up the armed strugglewithout
more from the government in terms of concessions, the de Klerk government
unconditionally released Mandelaon 11 February 1990. TheANC’sposition
and activities had not changed from when the government referred to it asa
terrorist organization with whichit would not negotiate. At apressconference
thefollowing day, Mandel adefended the ongoing armed struggle:

18 Thompson, Supran. 5

19 Massie, Supran. 9.

20 Mandela, Supran. 12.

21 Massie, Supran. 9

22 Mandela, Supran. 12, 556
23 | bidem
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| told reportersthat there was no contradiction between my continuing
support for thearmed struggle and my advocating negotiations. It wasthe
redlity and thethreat of thearmed strugglethat had brought the government
tothevergeof negotiations. | added that when the state stopped inflicting
violence onthe ANC, the ANC would reciprocate with peace.?*

Eventually DeKlerk’sgovernment was compelled to put itsreform policy and
negotiationswiththeANC to avote by white South Africans, till theonly people
fully enfranchised in South Africa. Whites supported negotiationswith theANC
by 69%. Theresultswould likely have been much different if the ANC had
adopted aBlack Nationalist policy. Fredrickson pointsout that:

“Themulti-racialism or nonracialism of the ANC not only limited and
contained itsuse of violenceduring thirty yearsof underground resistance,
itasomadeit easier, whenthetimewasripe, togiveup violenceandreturn
to other methodsof struggle?®. Thenegotiations|ead to anew congtitution,
ademocracy with universal suffrage, and dectionswhich shifted thepolitical
power from thewhite, Nationalist Party to theAfrican dominated ANCin
199426

2. CIVILRIGHTSVIOLATIONINNORTHERNIRELAND

Inlooking at theimpact on human rights caused by the 20" Century conflict in
NorthernIreland, itisimportant tofirst examinethe historical eventswhich lead
tothisconflict. Asearly as1170, the British started to settlein Ireland. Inthe
1600's, thisexpanded into the Plantation of Ulster, wherethe British confiscated
land, and gaveit totheir citizensto settle. 1n 1690, the Protestant King William
[11 (of Orange) wasvictoriousover the Catholic James||, and Ireland became
the possession of the British. The Scottish and British settlers, especially inthe
north of Ireland, maintained their identity and tieswith Britain, whicha sowas
expressed intheir religion as Protestant. The native Irish were predominantly
Catholic?’.

The Irish felt oppressed by the increasing tiesto Britain. In 1801, the Irish
Parliament was abolished, and Ireland became part of the United Kingdom. The

24 1bid, 568

25 Frederickson, Supran. 16, 252

26 Whilethe Truth and Reconciliation process was an important part of the post-apartheid
peace processin South Africa, thefocus of thispaper ison the struggleto end apartheid.
Thisincludesthe negotiations|eading up to the release of Nelson Mandelaand thefree
elections, not what took place after the negotiations were finalized and power was
shifted to the majority.

27 Hancock, L. (1998), “Northern Ireland: Troubleslarecring,” CAIN website Cain.ulst.ac.uk.
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Irishrebelled, and the I rish Republican Army, aparamilitary group, led thelrish
peopletoabresk with Britain after World War . However, the Protestant mgjority
inthenorthwasafraid to become part of thenew Republic of Ireland. Identified
asBritish, they feared repression by thelrish. Inaddition, thenorthwasamore
prosperousregion, and they feared losing thelandsthey had taken throughout the
previouscenturies. In 1921, theBritish and Irishgovernmentsreached an agreement
whichwould createthe Republic of Ireland asthe 26 southern counties, and the
remaining 6, in the north, would become a separate country called Northern
Ireland®. It wasin thisdivision, creating a separate country which was 2/3
British-dentified Protestant, and 1/3 Irish-identified Catholic, and thusdominated
by the British mgjority in every aspect of life, that theissueswhich developedinto
the“Troubles”

It isimportant to note herethat thispolitical solutionfor Ireland, that being the
partition of theidand, created anatural rift, which expanded into the violence of
thelatter end of the 201 Century. To begin with, the Catholic minority inthe
north still wanted to be part of Ireland. To thisextent they became known as
Nationdists, wantingaunited Ireland. TheProtestant mgority feltinsecureinthis
new arrangement. They wanted reassurancesfrom Britain that they would till be
protected ascitizens, and that their landsand way of lifewould not be atered by
thepartition. They saw themsalvesasUnionists, or loyal to Britain®.

However, itwasinthisfirst timeof partition that the devel opment of paramilitary
violenceand identity occurred, over thispart of Ireland being retained as part of
Great Britain. Thosewho wanted to becomepart of the new Republic of Ireland,
and believed that they needed to fight for their place, became known as
Republicans. Thebest known of these groupswasthelrish Republican Army.
L ater, growing out of someof thepoliceforcesput in placeto fight thismovement
werethe paramilitary groupswhich were Protestant and loyal to Britain. These
groups became known as L oyalists. When Northern Ireland was created, there
wasto behome-rule. A parliament washbuilt, called Sormont, and arepresentative
government wascreated. However, fromthe beginning, the political landscapein
Northern Ireland was set up to limit the power of the Catholic minority. While
never legally segregating the [rish community, the power structurewasset upin
such away asto keep the status quio, that being the Protestant mgjority in control.
Inaddition, lawswere created from the beginning which woul d fight theemerging
Republican paramilitary presence.

28 | bidem
29 Southern, N. (2007), “ Britishness, “ Ulsterness” and unionist identity in Northern Ireland”,
Nationalism and Ethnic Politics 13, 71-102
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Limitation on Voting Rights

Partition wasto lead to proportiona voting. Whilethe mgority wasthe British-
identified Protestants, if thishad occurred it would have given avoicefor the
Catholicminority. However, thiswasquickly changed by severd legidaiveactions.
Theproportional representation put in place by the British would have Catholics
controlling around 40% of the local Councils. However, Stormont passed
legislation which gerrymandered voting districtsin 1922. Whilethereissome
disagreement as to how much thisinfluenced el ection outcomes®, one can
compareelection resultsbetween 1920, wherethe Catholic Nationdistscontrolled
25 of 80local councils, to 1924, wherethey only controlled 2 after theelection. 3!

Addedtothislegidativeredigricting, wasthe creation of two categoriesof voters.
Thefirst wastheratepayers, and thiswas occupiers of ahousehold, aseither a
tenant or anowner. However, therewerelimitations on ratepayersthat affected
Catholics morethan Protestants. Only the owner/tenant and his spouse were
allowed tovote. All other adult residentswere denied thevote. Thisaffected
Catholic householdsbecause of thelimitations of availablehousing often required
morethan onefamily to occupy aresidence, and also thelarger familiesoften
included adult relatives. The second category of voterswasownersof commercia
property. Peopleinthiscategory could accruevotesfor each £10 of value of the
property, for uptosix votes. Protestantsowned 90% of thecommercia property
inNorthernIreland. Asaresult, theproportiona voting first believed toexist was
erased. Thusstartinginthe 1920's, the Catholic minority waskept from securing
even proportional representation, and wasleft out of the political process. The
result of thisloss of legitimate power, whichisobtained through votingina
democracy, isapparent in several areasof the governmental structure.3?

(A) Judiciary and Legidature

With control of the political structure, Protestants controlled the court
systems. 1n 1968, 68 of thejudgeswere Protestant, whileonly 6 were Cathalic.
Between 1921 and 1972, fifteen out of 28 appointeesto thehigh court of Northern
Ireland were current or former membersof the Unionist political party2.

30 Whyte, J. (1983), “How discrimination was there under the unionist regime, 1921-1968”
: in, Contemporary Irish Studies (Manchester University Press)

31 Rawthorn, B. & Wayne, N. (1988). Northern Ireland : The Political Economy of Conflict
(London: Policy Press)

32 Pilkington, C. (2002), Devolution in Britain today (Manchester University Press)

33 Darly J. (1976). Conflictin Northern Ireland : the devel opment of a polarized community
(Dublin: Gill and Mac Millan)
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Jurorswere also favored on the side of the Protestant mgjority, asthey made up
most of the voting rolls (from which jurors were selected). Whilethejuries
appeared fairly even-handed in handing out verdictsto both Protestants and
Catholics, the Catholics were prosecuted more vigorously, and reflected the
chargesissued by the police. Protestant charges might be dropped or reduced,
whilethat wasrarewith Catholic defendants™.

It is hard to separate the police from the judicial system. The Royal Ulster
Constabulary (RUC) was aforce of over 3000, which weretrained in heavy
weaponsand military tactics. While onethird of theforcewasto be Catholic, it
never went beyond 12% until recent years. In addition, the government of
NorthernIreland created the Ul ster Special Constabulary to deal with Catholic
paramilitary factionsnot wanting to partition from Ireland. Thisgroup numbered
asmany as 25,000, and was associ ated with some of theworst intimidation and
violence againgt the Catholic community. Out of these groups, the beginnings of
theLoyalist paramilitariesemerged®.

Inthelate 1960's, the prison population for Northern Ireland was below 700.
However, with the advent of the Troubl es, the prison popul ation grew to over
3,000 by thelate 1970'sIn addition, the administration of the prison systemwas
held by the mgjority population, and policy was set often by the British. The
prison becamethe site of many political protests, the most notable, the Hunger
StrikesintheH-Block of Maze Prisonin 1981, which lead to the death of Bobby
Sands, and 9 other Republican prisoners.3®

It waswithinthelegidative sector that someof the greatest deprivationsoccurred.
In 1922, the Special PowersAct was passed to fight against the Republican
paramilitaries, fighting to succeed from Britain. Thislaw gave great power tothe
Policetointernindividualswithout atria for unspecified periodsof time. This
included the broad powers of search and seizure without awarrant and broad
power of censorship. Thelaw specifically stated that “if any person doesany act
of such natureasto be prejudicia to the preservation of the peace or maintenance
of order inNorthern Ireland and not specifically provided for in theregulations,
heshall be deemed to be guilty of an offence against theregulations’3”. While
most of the secessionist movementswere over by 1927, thislaw waskept in

34 |bidem

35 Mulcahy, A. (2006). Policing Northern Ireland : Conflict, legitimacy and reform.
(Cullompton Devon : Willan Publishing)

36 O’'Hearn, D. (2006), Nothing but an unfinished song: Bobby sands, the Irish hunger
striker who ignited a generation (New York : Nations Books)

37 Darly, Supran. 33, 56
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place, and regularly used to imprison suspected Republicansuntil it wasrepeded
in 1973. In addition, when homerule waslifted (The Northern Ireland Act,
1972), similar and more stringent lawswere passed by British Parliament in 1973
(Northern Ireland Emergency ProvisionsAct,1973) and 1974 (Prevention of
TerrorismAct, 1974). The lawswith respect to voting were also part of the
Unionist agenda.

(B) Human RightsCampaign

Asaresult of the human rights movements around the globe during the sixties,
and particularly the Civil RightsMovement inthe US, the Catholicsof Northern
Irdland started to rebe againgt the confinementsthat thelega and politica system
wascausing. Whiletherewere severa demonstrationsin other cities, Derry (or
Londonderry) wasthesteof themg or demongtrationsdemanding equa rightsin
areasof housing, employment and voting.3

Derry wasthe place of most action asitspopul ation wasamajority of Catholics,
although the power was still maintained by the Protestants as aresult of the
gerrymandering and rate payer voting laws. 1n 1967, the Northern Ireland Civil
RightsAssociation (NICRA) wasformed dedicated to el ectora reform, and the
Derry Housing Action Committee (DHAC) beganto deal withissuesrelated to
thelimited housing availableto the Catholic majority. It waswhen thesetwo
groupscombined forcesthat thefirst Civil Rights Marchesbegan. They weremet
with great resstancefrom both the RUC, and also fromtheLoyaist groups. The
first march scheduled by these groupswasfor 5 October 1968. The RUC tried
tostopit beforeit began, and it ended up using violencewhich had agreat affect
on the Catholic community. It wasshortly after thisthat the Provisional Irish
RepublicanArmy (IRA) started to organize, and thefirst Catholicinitiated violence
started to occur. However, thiswasasmall minority of the Nationalistswho
weretrying to make change occur through non-violent means. 3

Rel ationshi ps between the Catholic community and the police continued to
deteriorate. It wasduring thistimethat the Specid PowersAct wasused regularly
to detain thosewho were suspected of any involvement with these organizations.
In 1969, the British sent in their troops as an attempt to quel | thetroublesthat
wereraging. Whiletherewashopethat the British Troopswould be moreof a
neutral party, and that thiswould help the situation for the Cathalics, it wassoon
replaced by further dienation betweenthegroups. Eventssuch astheFallsCurfew

38 Melaugh, M. (2008), “Thecivil rights campaign”, CAIN website cain.ulst.ac.uk
39 |bidem
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of July 1970, where 3,000 troopsimposed martial law on a Catholic area of
West Belfast, and ended up inagun battlewhere six civiliansdied contributed to
thislack of belief that thetroopswould bring aba anceto the situation.

Asthese events continued, the human rights campai gn struggled to maintain the
hopethat they could control therising violent response between the Catholic,
Protestant, and British troops. 1n 1971, the Special PowersAct wasutilized by
theRUC and the British military, and in aseriesof raidsthroughout Northern
Ireland, 342 people were arrested. This lead to more violence, where the
paramilitary organizationson both the Republican and the Loyalist sideswere
killed. Finally on 30 January 1972in Derry, theNICRA started amarch against
theriseof internments. It was here, on the Bogside of Derry that the British
troopsopened fireonthedemondirators, killing 13 andinjuring ancther 14. Known
asBloody Sunday, it signaled the end of the peaceful meansto achieving human
rights, and opened the door for theviolent yearswhich would go onthrough the
1990's. Similar to the Sharpeville Massacrein South Africa, Bloody Sunday
marked thefailureof civil discourse, and immersed the country into yearswhere
paramilitary violencewould end up killing over 3,000 people.*®

(C) Prevention of Terrorism

During the next 35 years, the paramilitary groups, the RUCand the British troops
all did battle. Atthesametime, the number of prisonersgrestly increased, some
inprison for violence, someasaresult of the political situation. The Special
PowersAct waswidely used tolock up those suspected in any “terrorist” act.
An example of such an order read: John Kelly who is suspected of being
about to act in a manner prejudicial to the preservation of the peace and
the maintenance of order in Northern Ireland, should beinterned (Free Derry
Museum). Neither a specific act, nor aconspiracy for action, needed to be
alleged. Theseinternmentswerefor an unspecified period, and becameamajor
weapon used against the Catholic communities.

Inthe 1970’ sthe British government increased itsability to deal with therising
violenceinNorthernlreland. 1n 1972, throughtheNorthernirdand Act, it ended
homerulein Northern Ireland, and brought all legidativefunctionstotheBritish
Parliament. In 1973, British lawmakers passed Northern Ireland (Emergency
Provisions) Act, which madeit illegal to belong to or support financially a
“proscribed organization.” These organizationsincluded: ThelRA, SinnFein,
and the Ul ster Volunteer Force. Finally in 1974, Parliament passed the 1974

40 |bid
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Prevention of TerrorismAct. Thisstated that theterrorismwascrimina and not
political. However inthisact, only thelRA wasspecificaly identified asaterrorist
group. It madeit acrimetowear any dressor display any paper which aligned
onewithaparticular “ proscribed organization” Thiswasthelegal beginningsof
making it a crime to associate with paramilitary groups. Thus the British
government took theliberty of association, and created acrimina violation based
on status.

Thegrowthintheprison population from 700in thelate 1960'sto 3,000in 1979
reflectstheadditionsof political prisonerscreated by the Prevention of Terrorism
Act. Inadditionto their imprisonment, at times on weak charges, the political
theatre was acted out withinthewalls. The most famousisthe case of Bobby
Sands. Bobby Sandswasayoung manwithtiestothelRA. Prior to 1979, most
political prisonersweredlowedtowear their own clothes, thereforedistinguishing
them from other inmates. However asthepolicy of the British changed about the
paramilitary groups, they siopped dlowingthis. Asaresult, theparamilitary groups
within H Block of Maze Prison quit wearing clothes. Eventualy thiswasturned
into ahunger strike. 1n 1981, Bobby Sandsdied asaresult of the hunger strike.
Hewas27. Hebrought the situation in Northern Ireland to theworld. Prime
Minister Maggie Thatcher refused to negotiate with him, stating that shewould
not negotiatewith terrorists. Intotal, 10 Republican inmatesdied asaresult of
their participationinthe hunger strike (O’ Hearn, 2006).

Inadditionto Bobby Sandsdying and becoming amartyr for thecauseof Catholics
inNorthern Ireland, whilein prison hewas put up asacandidate asaMember of
Parliament (MP) from NorthernIreland. SinnFein, aCatholic paliticd party and
theidentified“politica wing of theIRA” campaigned for hiseection, and hewon.
However againthe PrimeMinister refused to seat a“terrorist,” and Bobby died
inhiscell a H Block, never being sworninasan MP. After the death of Sands,
theintengity of theviolenceincreased. During thistime, SinnFeinwaslooking for
optionsoutsideof violence.

(D) Peace Talks

In 1986, in secret meetings, John Hume, the Catholic MPfrom Derry, and Gerry
Adams, the President of Sinn Fein started totalk. Both had cometo realizethat
the paramilitary violencewasnever goingto giveway toavictory. Itwasat this
point that the beginning of the peace process, and the end of “the Troubles’
commenced. Althoughthesetaksdid not giveway to any solutions, thefact that
apolitician sat face-to-face with someone acknowledged to represent the IRA,
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washigtorical. By 1993, the British government, through arepresentative, Colin
Ferguson, wasengaging in talkswith membersof Sinn Fein.*!

Margaret Thatcher never changed her stand about not talking with terrorists,
however the Taoi seach (the Prime Minister) of the Republic of Ireland, engaged
her in talksabout the situationin Northern Ireland. Out of thiscamethe 1985
Anglo-IrishAgreement which acknowledged thelegitimacy of apotentia united
Ireland for thefirst time.*2 However, it was Thatcher’ s successor, John M gjors,
who lead theway tofind apolitical solutionto theviolence occurring asaresult of
theturmoil inNorthern Ireland.

In 1996, amediation was started between all of the partiesin Northern Ireland.
TheUSplayed alead roleunder President Clinton, and heengaged former Senator
GeorgeMitchell tolead the negotiation. The mediationincluded the Protestant
Democratic Unionist Party (DUP) lead by |an Paidey and the Social Democratic
and Labor Party (SDLP) lead by John Hume. Theissuebecamewhether or not
to seat SinnFein. Could Sinn Fein become part of the mediation when violence
wasdtill occurring? Andthebigger question, couldthe |RA berepresented without
decommissioning their weapons? Sinn Fein, needed to stay withinthepolitica
arena, and al so be ableto negotiate with the paramilitary group.

In the end, there were a number of cease-fires during the two yearsthat the
mediation occurred. However, a decommissioning plan became part of the
agreement. Asaresult of SinnFeinremaininginthenegotiations, lan Paidey |eft
thetalks, and Protestant David Trimble, of the UIster Unionist Party (UUP) took
hisplace. InApril 1998, the Good Friday Agreement was reached, and was
confirmed by thevotersinMay 1998. Both David Trimbleand John Humewere
awarded the Nobel Peace Prizefor their efforts. Many of theissues, which had
plagued the partiesduring thesetimesof trouble, werededlt withintheAgreement.
Therewereon-going talksrelated to decommissoning of al of theparamilitaries,
both Loyaist and Republican. Inaddition, theentirejudicid sysemwasexamined
and attempted to balance out theroles of the Protestant and Catholics. Finaly,
therewasthereeaseof many political prisoners* Peacein Ireland hascontinued,
thoughitisfragile.

41 Adams, G. (2003). Afarther shore: Ireland’slong road to peace. (New York : Random
House)

42 |bidem

43 Mitchell, G. (1999). Making Peace. (New York : Alfred A. Knolf)

44 |bidem
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3. ELECTIONPROTECTIONPROJECT INTHEUNITED STATES

Suffrage history of the Nazi Germany, South Africaand Northern Ireland may be
animportant component of any courseon election law for university sudents. An
€l ection class combined with aservicelearning component, where students may
work inthe pollson election day, hasbeen explored asan effectiveway to teach
critical thinking skills, foster civic engagement, and meet the needs of aserioudy
overburdened democratic institution. After the experience of the 2000 U.S.
Presdentid dection, it wasthought that collegesmay use service-learning projects
inthe 2004 Presidential el ection to make sure every vote was counted and to
teach new generation of voterstheimportance of voting.

(A) ElectionLaw Curriculum

Theimportance of democracy may best be understood by those who have not
enjoyeditsprivileges. TheElection Law classwasstarted inthe Missouri Western
State University inthe USoffering underscored theimportance of voting through
course material onthemain strugglesfor suffrageinthe USand other countries.
Students discuss how universal suffrage was not the norminthe US or other
countries. Britaininitialy disenfranchised many groups, which sudentswill identify
with, including the poor, women, Catholics, Jews, diens, and servants. American
Coloniesand later the USwould be only dightly moreinclusive of white males,
but not of women or minorities.*® The classfollowsthe suffrage movement for
women and African Americansto emphasi ze theimportance of suffrageto our
students. The PBSfilm“Not for OurselvesAlone: The Story of Elizabeth Cady
Stanton and Susan B. Anthony” isagood tool for understanding thewomen’s
suffrage movement inthe US Similarly, the PBSvideo seriesEyesonthe Prize
segment“Missssppi: IsthisAmerica?’ interviewsAfrican-Americanswho played
aroleinthecivil rightsmovement to gain ameaningful opportunity tovote. Court
casesa so help students gain animportant understanding of theright to vote. For
example, in Minor v. Happer sett,* the Court found the 14 Amendment can
not beinterpreted to prohibit the denia of suffrage based on gender. Students
alsolearned how congtitutional amendments, court cases, and legidation ended
disenfranchisement of African Americans. The 24" Amendment eliminated poll
taxesfor federal elections. The Supreme Court’sHarper v. Virginia*’ found
that poll taxesviolated theequal protection clausein stateelections. TheVoting

45 Lowenstein, Daniel Hays& Hasen, Richard L. (2004). Election law, casesand materials.
3 edition. (Durham, N.C. : CarolinaAcademic Press)

46 88US162 (1875)

47 383US663 (1966)
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RightsAct of 1965, which outlawed literacy testsinthe Degp South, andin 1970
intherest of the country, representsthe use of legislation to affect sweeping
reforms.*®

Whiletheexpans on and contraction of suffragefor groupsintheUSisanimportant
component of an election class, there are other significant areasto cover. The
servicelearning component to an el ection classisespecialy important. Not only
isthereagreat need for studentsto serveaspoll workersintheUS, but thiswork
enrichthestudentslearning outcomes. Servicelearningimprovesacademiclearning
and fosterspolitical and civic engagement®®. Studiesshow that integrated service
learning, where studentswork on social issuesthey are studying, isthe most
effectivemethod of servicelearning and may improve student analysesof issues,
their perspectiveson problem solving, and critical thinking skills.5°

Students need to learn themechanicsof eectionsin order to preparefor election
day. Studentsare sometimesrequired to brief Bush v. Goreto emphasizethe
importance of proper eectionadministration. They may then asked to do some
simplelega research onthe Missouri Secretary of State’ sweb site. Throughthis
site, whichlikely hascounterpartsin other states, students can find out about the
mechanicsof voting, what formsof identification the staterequiresof avoter, and
what aprovisond ballotisused for. By doing someof thisbackground research,
studentswill comeintotheactua poll worker training ableto get abetter grasp of
thelr dutieson el ection day. Training studentsto work aspoll workersiswhere
laying theground work with thelocd dection authority will pay dividends. Before
proposng suchaclass, theauthorsmet with theloca eection authority to determine
how best to work together. Given the shortage of poll workers noted above,
electionauthoritiesmay bevery receptiveto gaining accessto new volunteers. In
Missouri, County Clerksadminigter el ectionsin most regions. Oneof the County
Clerk’sgodsfor sudentsin our jurisdiction wasto havethem help the poll workers
with the new technology. Direct Recording Electronic Devicesare atype of
electronic ballot box that scansthe paper ballot whenitisinserted. It checksthe
ballot for errors(e.g. inadequate marksor moremarksfor oneracethan allowed),

48 Lowenstein & Hasen, Supran. 45

49 Eyler, Janet & Giles, Dwight E. Jn. (1999). Where isthe learning in service-learning?
(Sam Francisco, CA : Jossey-Bas); Hepbren, Mary A. (1997). “ Servicelearningin civil
education : A concept with long, sturdy roots. Theory into practice, 36 (3), 5040-5041.
Retrieved March 2005 from EBSCO host Academic Search Elite; Hildreth, R.W. (2003).
The “Lived Experience” of political engagement. (Minneapolis, MN: Department of
Political Science, University of Minnesote). ERIC Document Riproduction Service no.
ED 479697.

50 Eyler & Giles, Ibidem.
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soundsan alarm and holdsthe ballot if any errors are detected, and countsall
ballotsthat arefinally submitted. Laptopsare aso usedinsome pollstolocate
the correct precinct for avoter who moved or showed up in thewrong place.
Thiscutsdown the number of callsthat aremadeto the Clerk’sofficeon election
day to amanageable number for the Clerk. The Clerk’s phones can then be used
for moreimportant problem solving duties. Tothisend, the County Clerk provided
each college student with alaptop computer and voter database on election day.
If avoter walked into thewrong precinct to vote, the voters namewould not be
onthat precinct’slist. When thishappened, our studentswere ableto look the
voter up on the database to advise the voter on which precinct wasthe proper
locationto cast abalot. Thisissuearosein somepollsmorethan others, because
some polls had changed | ocations because precincts had been consolidated or
boundariesredrawn in some areas, and in Some precincts voters move more.
Thesewerethebusiest pollsfor thisactivity. The Clerk and hisstaff provided
studentswith training on how to usethe database and interact with votersto solve
these problems.

Different pollshave different needs, which may be affected by each precinct’s
popul ation and the other workersat each poll. For example, pollsinneighborhoods
with morerental property had votersmoving in and out of different precincts.
These precincts had agreater need for astudent to find where votersneeded to
gotocast acountableballot. Pollsin more stable neighborhoodstended to just
need help with the electronic ballot box. Studentswerea so trained on how to
help voters cast ballots on avoting machine set up for disabled voters, and with
thegeneral voting processat the polls.

Students have a so conducted community education and voter registration drives
inthedection class. Community education effortsaretransferableto amost any
jurisdictionthat holdse ections. Educetion effortstaken on by sudentsarerequired
tobeunbiased. So, if the students cover acandidate race, they must focusonthe
issues. They must learn about and present on the candidates’ positions. If the
students cover areferendum issue, they must present on both sides of theissue
using information from acredible source. Any community education campaign
will involveresearch on the part of studentsto become better informed onthe
candidaterace or issue so that the students can inform others. The effect of thisis
multi-fold, including better informed sudentsin the classand on campus. Student
community education oftenfocuseson other sudents. After dl, thisistheaudience
the studentsaremost familiar with. Thisfamiliarity providesthe studentswitha
comfort level inreaching their target audience. It dsoisan audience the students
will be ableto reach the most effectively becausethey canrelatetotheir fellow
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studentsbetter. They can design educationa campaignsbased on both theissues
they percelvefelow studentsare most interested in and the best way to deliver
the message given thebudget available, whichiszero.

Educational campaignscan take theform of low or high tech options. We have
had students devel op postersthat are placed in ahigh traffic areas on campus.
We have had other students create a'You-Tube video urging studentsto get out
and vote. Inaddition to community education on candidatesand i ssues, students
have also conducted voter registration campaigns. Inthe US, most statesrequire
voterstoregister ahead of timeinorder to bedigibletovote. Inour state, Missouri,
votersmust beregistered several weeksin advance. Therearealwayseligible
voterswho are not duly registered for one reason or another. Sincethe agea
person canvoteis18intheUS, many traditional, collegefirst year studentsare
not yet registered to vote. Infact, usualy thereisat |east one student inthe class
whoisnot registered to vote. Therefore, voter registration effortshave tended to
focusonthiscommunity. However, sudentshave a so goneout into thecommunity
toregister asvoters. Different student groupshavetaken different anglesonwho
to register and how to get them registered. Students have targeted churches,
retail areas, domestic violence sheltersand even food kitchenstoregister voters.
Their effortshavenat dwaysbeenvery fruitful; but they areusudly very educationd.
Many of these servicelearning activitiesare adaptableto other jurisdictions.

(B) Outcomes

Theclassesand their service-learning projectshave beenwell received by sudents.
In 2006, therewere atotal of 22 studentswho participated in the poll worker
project. About one-half of the studentswerefrom ajunior level honorscourse
on election law and the other one-half werefromasenior level socia work class
onpolicy. In 2008, therewere 23 students participating. Again one-half of the
studentswere drawn from the honors course but therest werefrom the Criminal
Justiceand Legal StudiesDepartment. Studentsinthe Honors Collogquiumwere
givenasarvice-learning survey and aclasseva uation survey. Most studentswho
participated were upperclassmen, though somefreshmen did participatein 2008
without any problems. Therewereboth traditional and non-traditiona students
who participated both years.

Onthesarvice-learning survey in 2006, dl studentsstrongly agreed (answering 5
on a5 point scale) that the service-learning project related to aneed in the
community and that the service-learning site (the poll where peoplevoted) vaued
each student’ scontribution. Studentsa so reported that they engagedindiscussons
with classmates about the service-learning project. These questionswere not
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asked in 2008. 1n 2006 and 2008, all but one student strongly agreed or agreed
that they solved problemsduring their service-learning experience. Mogt students
also reported that the experienceincreased their exposureto different viewpoints.
In 2008, nine honors studentsrated their poll working experiencewithanA, one
anA- and oneaB inareflection assgnment worth asma | percent of theassgnment
grade. A later paper, worth one-third of thetotal grade, required the studentsto
synthesizetheir poll work experiencewithwhat they learnedinclass. Thisstudent’s
comment on an eval uation reflectstheoveral sudent support of theservicelearning
component of theclass* Theapplied|earning wasfundamental to the educational
success of theclass. If | had not been involved in 1 or both of the projects|
would not have taken nearly asmuch fromthe class, and think astrong focuson
applied learning isessential toitssuccess.” Subsequent yearshaveincorporated
thesemoreinformal, qualitative evaluations of the class. The addition of voter
registration and educati on projects has been very popular among the students.

CONCLUSION

Studying theexpans on of suffrageand mechanicsof eectionsisgresat for teaching
theimportance of democracy and civic engagement. Said onestudentinaclass
evauation“Overal theclasswasgood and | |earned much about voting and the
legal systemthat | did not know.”

Northern Ireland and South Africahave suffered oppression at the hands of
governmentsthat initially refused to enter into peace negotiationswith amajor
opposition group onthe groundsit wasaterrorist organization. Intheend, the
British and South African governmentswould capitulate on thisstance. Inboth
cases, the governments attempted to control indigenous populations, which
represented a significant portion of the total countries' population, through
oppressive laws and violence. In the case of South Africa, the indigenous
popul ation that was disenfranchi sed made up 75 to 80% of the population. In
Northern Ireland, the northern region was carved out of therest of the country so
that theindigenous popul ation wasaminority, but only if it wasnot consdered a
part of therest of Ireland, which wasgivenitsindependencein 1921.

Inboth countries, theoppostions strugglefor civil rightslooked tothe USAfrican-
Americanexperienceasamodd for obtaining civil rights. Peaceful proteststurned
into violent massacres. In Northern Ireland, Bloody Sunday started out asa
peaceful demonstrationfor civil rightsbut ended in protestorsbeing killed and
injured by government troops. In South Africathesimilar Sharpeville massacre
occurred. Bothwere pivotal momentsin thefreedom struggle. These peaceful
turned violent eventsled to moreviolenceand morerepressvelegidation, including
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laws specifically designed to combat terrorismwith indefinite detentionsimposed
without basic due processrights.

Both movements produced charismatic leaderswho would |ead organi zations,
previoudy characterized asterrorigts, to apeaceful negotiation. InNorthernIreland,
theleader was Sinn Fein’'s Gerry Adams. In South Africathe leader wasthe
ANC’'sNelson Mandela. In both cases, the governmentshad for yearsrefused
to negotiate with theseleadersand their organi zations because they wereterrorist
leadersof “terrorist” groups. Whiletheorganizations activitiesmay havefitwithin
a least somedefinitionsof terrorism, they did represent asignificant, disenfranchised
and oppressed group of people. Had the governmentsturned to creating afreer
soci ety with more human rights sooner, power may have shifted sooner and with
lessbloodshed.

It was only through negotiationsthat the violence eventually ended. 1n South
Africaand Northern Irdand, thegovernmentsand theterroristseventudly accepted
thefact that violencewasonly bringing moreviolence. In both cases, internationa
pressure supported the cause of the group identified as terrorists by their
governments. In South Africa, international boycottsand isolation fromtherest of
theworldforcedit tolook at itshuman rightsviolationsimposed by apartheid.
AndinNorthernIrdand, it wasthrough the efforts of the Republic of Ireland and
the USthat pushed the peacetaksto goforward. It wasonly through negotiating
with terroriststhat the peacewaswon. Thelaws passedto create asafer society
against terrorism, had provento do the opposite. Can other countrieslearnfrom
these examplesand prevent further bloodshed inthe name of human rights?

Andection curriculumisenhanced by incorporating anintegrated service-learning
opportunity to give students hands on work to go with these suffrage lessons.
Saidonestudent: “1 found theclassvery interesting. | liked theideaof being able
to work on election day to better understand the election process.” Several
undergraduate disciplines can work together or separately to offer acourselike
this, includinglega studies, political science, history and socia work. Thisservice-
learning opportunity will also providemost communitieswith needed resourcesin
theimportant work of administering el ectionsin our democracy.
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USE OF FORCE ININTERNATIONAL
RELATIONS: ISLAMICLAW PERSPECTIVE

Mohammad Nagib | shan Jan,
Abdul Ghafur Hamid &
Abdul Haseeb Ansari

Abstract

Islamic law strongly opposes warmongering and
promotes peaceful coexistence among nations. It
lays dawn a general rule prohibiting the use of
force just to uphold peace and security of
humankind. Force, which in this paper refers to
armed force, if used would destroy peace and if
not regulated it would have devastating effect in
terms of human loss of life and destruction of
property. Sometimes, however, the use of armed
forceisinevitable, especially if it is used in self-
defence or to deter aggression or to eliminate
oppression and injustice. The rule and the
exceptions relating to the use of force are one
aspect of thelaw of war that regulatetheinitiation
of war (jus ad bellum), as known in the modern
international legal system. The other aspect of the
law of war is the law regulating the conduct of
the warring parties once the war occurs (jus in
bello). Islamic law has sufficient provisions
governing the initiation of war and at the same
time hasdeveloped humanitarian rulesto regulate
the conduct of the warring parties in case war
inevitable occurs.
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2. Prohibition on use of Force for Spreading
Idam
3. Useof Forceunder ISlamicLaw
e Exception
(i) Sef-Defence
(if) Humanitarian Reason
4. |damicHumanitarian Law
Concluson
INTRODUCTION

Thispaper explainstheuseof forcefromtheldamic
law perspectiveand attemptsto dispel the contention
by some quartersin the western world that Islam
through its ‘jihad’" doctrine advocates violence
threatening their peace and security™. Thisiscertainly
amisconception of Idamiclawingenerd anditsjihad
doctrinein particular. It is baseless and wrong to
equate jihad with forcible conquest or acts of
terrorism?. |damiclaw, unlikethewrong perception
of itintheWest3, firmly standsfor peace and security
of humanity“.It sanctifieshuman life>, ensuresthe

1 McCarthy and Andrew C (2009). “The Islamic doctrine
of jihad advocates violence”, in : Haugen, David M.,
Musser, Susan and Lovelace, Kacy (ed.) (2009). Islam
(Detroit: Greenhaven Press). Opposing viewpoints. rpt.
from (2008), “Thejihad in plain sight.” Hudson Institute.
Opposing viewpoints in context. Web. 5 Mar. 2016.

2 |bidem.

3 Some people in the West seeks to portray Islam as an
inherently violent and expansionist religion equating it
with fanaticism, intolerance, violence and wars of
aggression. They contend that the Shari‘ah plainly
exhorts believers to propagate and protect the Islamic
faith through the means of aggressive war

4 ShaheenS,, Ali, and Rehman, Javaid (2005). ‘ The concept
of jihad inislamicinternational law’, Journal of conflict
and security law, 10, 321-343; Abdullah A., An-Na'im,
(1990). Toward anislamic reform: Civil liberties, human
rights, and international law. (Syracuse: Syracuse
University Press).

5 Qura nicverses. 6:151;5:32; 17:31 & 17:33.
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dignity of humankind®, guaranteesfaith’ and providesfor the protection of public
and private properties. Theseand other Islamic values, such asjustice,2 equality
of al human race,® tolerance, peaceful coexistence and harmony can beadversaly
affected by the use of armed force particularly whenit isused unjustifiably or
aggressively. To protect these values | damic law, promotes peace and prohibits,
asageneral rule, theuseof armed force.

Theldamiclaw prohibition of the use of forceis subject to certain exceptions
whereforceinevitably can beused inresponseto aggression or inreaction to the
serious violation of the aforementioned values. One of the exceptional
circumstanceswhich ISlamiclaw permits, smilar to contemporary international
law, isthe use of armed forcein self-defence or against aggression. Aggression
breaches peace, violatestheterritorial sanctity of the aggressed nation, infringes
human lifeand dignity, causesdestruction of property, both public and private
and defiesall other valueswhich Idam advocates. Therestoration and preservation
of theseval ues necessitatesand justifiesthe use of armed force against aggression.
Theother exceptiond stuationwhichjustifiestheuseof armed forceisthestuation
wherepeople, irrespectiveof their race, nationdity or religion, aremassmurdered
and forced out of their homesand towns.

The paper discusses both the rule and the exceptions on the use of forcein
internationa relationsand goeson to explain the humanitarian aspectsof theuse
of force, asldamiclaw hasdeveloped suchrulessothat inthe event of armed
conflict the behaviour of the conflicting partiesareregulated. In discussing al
these and keeping the concept of peacein view, the paper refersto the primary
sources of the law, namely, the Qur’an and the Sunnah of the Prophet
Mohammad. Other sources of thelaw and the views of theMudlim scholarsare
asoreferredto. It asoreferstotherelevant treaty provisionsto which Muslim
datesareparties. Idamiclaw requiresMudimsto abideby their treety obligations,

6 “We bestowed dignity on the progeny of Adam” (Qur’an 17:70).

7 Qura nicverses: 6:108, 109; 10:99; 18:29; 109:1-6. & 2: 256.

8 “Oyouwho believe...let not hatred of apeopleincite you not to act equitably. Be just;
that is nearer to observance of duty” (Qur’an 5:8) See also the following Qura’nic
verses. 4:58; 4:135; 5:8; 5:42; 7:29 & 16:90

9 “O mankind, We have created you from amale and afemale, and made you into tribes
and families that you may know each other. Surely the noblest of you with Allah isthe
(one who is the) most righteous of you. Surely Allah is Knowing, Aware” (Qur’an
49:13). In his Farewell Sermon, the Prophet Mohammed declared: “ Righteous actions
are the only mark of distinction and not wealth, birth, or statusinlife.” In his Farewell
Sermon, the Prophet Mohammad declared: “Righteous actions are the only mark of
distinction and not wealth, birth, or statusin life.”
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astheQur’ anicverseprovides. “ You shdl fulfil your covenants, for acovenantis
agreat responsibility” 10, Thisisthe pacta sunt servenda of Idamwhichwemay
refer toit whenever itisnecessary to explain the binding effect of thetreatiesto
whichMudlim statesare parties.

1. PEACENOT VIOLENCEISTHE MESSAGE

IdamisanArabicterm that derivesfrom the root word Salam meaning peace
and security (amn). Whenever Muslims meet and greet one another, they pray
for each other’s peace and security. Inaddition, Mudimsdaily raisetheir hands
toAlmighty Allah and pray inthefollowing words, “ O Allah! You are peace,
peace comesfrom you and to you returnspeace. Keep usdive, O our Cherisher,
in peace and take usinto the house of peace.” Who could be more loving of
peace other than thosewho daily offer prayersof peacefor othersand aso pray
for their own peace? Peace”isastate of physical, mental, spiritual, and social
harmony.” 1 Peaceisacondition for aharmonious human society and the society
of gates, irrespectiveof the nature of that society, whether Idamicor Non-Idamic.
All humans, irrespectiveof their race, reigion or nationality are created by Allah,
they areequal’® and their livesare sacred™2. In Islam no one, even anindividual
himsdlf14, hastheright to depriveapersonfrom hisright tolifeunlessthedeprivation
Issanctioned by law. No one hastheright to deprive an individual from hisGod
givenrightsincluding theright to freedom of religion. Idam callsfor thequest for
peace, stressestheimportance of tolerance and kindnessto other people®, and
promotes nonviolent methodsto resist oppression, asevident from the Srah
(practice) of the Prophet Mohammed. The Prophet Mohammed never resorted
toviolenceor forceunlessit was absol utely necessary to do so.

10 Al-Qur’an, 17:34.

11 |bidem, 5:64

12 Shari’ ah uphol dstheright to equality and in doing so it prohibits discrimination between
persons on the basis of colour, race, nationality, nobility of birth, wealth, political status,
gender, etc. In Islam, superiority of a man is determined only on the basis of piety,
righteousness, and moral excellence. Asthe Qur’an proclaims: “O mankind, We have
created you from amale and afemale, and made you into tribes and families that you
may know each other. Surely the noblest of you with Allah isthe (onewho isthe) most
righteous of you. Surely AllahisKnowing, Aware” (Al-Qur’an, 49:13). In his Farewell
Sermon, the Prophet Mohammed declared: “Righteous actions are the only mark of
distinction and not wealth, birth, or statusin life.” Al- Qur’an, 7:11.

13 | bidem, 5:32

14 1did, 4: 29. “And do not kill yourself. Verily, Allah ismerciful towardsyou.”

15 1d., 16:90.
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The Prophet Mohammed and hisfollowerswere oppressed by the Pagansin
Mecca. In spite of thefact that Muslimswere harassed, abused, tortured, and
some even were murdered, they did not initiate violence against the Pagans but
instead called the Pagansto peace. When the oppression from the Pagansbecame
unbearable, theMudimsfirst migrated toAbyssiniaand then to Madinah. While
inMadinah, the Prophet Mohammed worked tirelesdy towards peace by drawing
legal documents showing tolerance and respect to other religions. Such legal
documents were the basis and Constitution of Madinah, prepared under the
leadership of the Prophet Mohammad in 622 AD, wasin force until 632 AD.
ThisCondtitution brought together different people, with different cultura, ethnical
and geographical backgrounds, toformasocia unity enablingthemtoliveside
by side in peace. It ensured religious and political freedoms, promoted
cooperation®®, and provided amodel of peaceful coexistenceof different religious
peoples, endorsed arbitration (Tahkim), asameansof settling disputesand made
the Prophet Mohammad asthearbitrator of any conflictsthat would arise.

The Prophet Mohammad attempted the pacific settlement of adisputeas sucha
settlement preserves peace and also attract pleasure of Allah (s.aw.). Inthis
regard the Qur’ an provides: “Inmost of their secret talksthereisno good; but if
oneexhortsto adeed of charity or justice or conciliation between men, (secrecy
ispermissible): to himwho doesthis, seeking the pleasure of Allah, Weshal soon
giveareward of thehighest (value)” (An-Nisaa: 114). Peaceisbetter than armed
confrontation and if peaceisachievablethrough pacific means, such asmediation
and reconciliation, then the peaceful meansmust beresorted. The Qur’ anprovides:
“Whosoever intercedes (mediates) for agood cause will havethereward thereof,
and whosoever intercedesfor an evil causewill haveashareinitsburden. And
AllahisEver All-Abletodo (and dso anAll-Witnessto) everything.” (An-Nisaa:
85). The Prophet Mohammad isreported to have said: * Should | inform you of
something that ishigher in virtuethan fasting, praying and charity? They said,
‘Yes O Messenger of God.” Then the Prophet Mohammad said ‘ To make
reconciliation between peoplesthat arein conflict: Enmity and malicetear up
heavenly rewardsby theroots.’’

Idamiclaw thuspromotesthe pacific settlements of disputes so doesthe Charter
of the United Nations. The Charter, whichisamultilateral treaty towhich dl the
Muslim nations are parties, expressesinits preamble adetermination ‘to save

16 ‘Help ye one another in righteousness and piety. But help ye not one another in sin and
rancour.” (Al-Maidah: 2).
17 Al-Albani, Nasirudin and al-Saghir, Sahih Al- J& mi’ Hadith No: 436.
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succeeding generationsfrom the scourge of war’, *to practisetoleranceandlive
together in peacewith one another asgood neighbours’, ‘ to unite our strength to
maintain international peace and security’, and to ensure* that armed force shall
not be used, saveinthecommon interest.” Peaceful coexistenceisdesired by the
UN and soisdesired by Idam. IdamurgestheMudimstolivein peacewith non-
Muslimswho do not oppressthe Muslimsor who do not drivethem out of their
homes and towns because of their beliefs. It urgesthem not to fight the non-
Muslimsjust because they professreligions other than Islam for thereisno
compulsoninrdigion.

2. PROHIBITION ON USE OF FORCE FOR SPREADING ISLAM

Idamiclaw recognisesthediversity of faith!8 asthe Qur’ an provides: “To every
People have We appointed rites and ceremonieswhich they must follow: let them
not then dispute with thee onthe matter, but do thou invite (them) tothy Lord: for
thou art assuredly onthe Right Way” (Al-Hajj, 22:67). Mudimsmay invite non-
Mudimstotheway of Allah (i.e. Idam) but they must do so not through the use of
force but with wisdom and beautiful preaching. “Invite (all) to theWay of thy
Lord withwisdom and beautiful preaching; and arguewith theminwaysthat are
best and most gracious: for thy Lord knoweth best, who have strayed from His
Path, and who receive guidance” (An-Nahl, 16: 125). Muslimsmay caution or
admonish thenon-Muslimsto embrace |dam, which can effectively be carried
out by beautiful preaching, but they should not force or compel them to do so.
TheQur’an provides. “Admonish, for you are oneto admonish, you arenot one
to compel themto believe” (Al-Ghashiya, 88: 22-23):

Theinvitation extended by Muslims may or may not be accepted by the non-
Mudims Inany case, theMudimsfulfil ther obligetioni.e, to, convey the* Message
whichAllah (s.a.w.) want themto convey and that isit. Asthe Qur’ an provides:
“But if they turn away, We have not sent thee asaguard over them. Thy duty is
but to convey (the Message)” (Ash-Shura, 42: 48). WheretheMudims' call is
not heeded by the non-Muslimsthen the Muslims must not resort to forceto
makethem to accept Idamicreligion. The Qur’ anprovides. “Youarenot oneto
over awethem by force. So admonish with the Qur’ an al such asmay fear My
Warning” (Qaf, 50: 45). Thereisno reason to forcethe non-believersto believe
for if Allah wanted them to believeal of themwould have bdieved. The Qur’ an

18 The holy Qur’ an also recognizes diversity in matters of faith by saying:” To every nation
have we appointed rites and ceremonieswhich they follow , so let them not then dispute
with thee on the matter but do thou invite (them) to thy Lord: for thou art assuredly on
the Right Way” ( 22: 67).
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provides: “If it had beenthy Lord swill, they would all have believed,- all who
areon earth! wilt thou then compe mankind, against their will, tobdieve” (Yunus,
10:99).

All theabovecited versesclearly suggest peaceful coexistence among people of
different faith'®. Islamic law does not allow its followers to use force as an
instrument for the spread of Islam. The Qur’ an further provides: “ Thereisno
compulsioninmattersof faith. Surely theright now becamedistinct fromwrong”
(Al-Bagara, 2: 256). History iswitnessthat Muslim conquerorsnever used force
for the sake of changing thereligion of peoplethey conquered asthey correctly
thought that sword, though may win territories, cannot win heart and force can
bend headsbut not minds. Inhisbook entitled “ Civilization of theArabs,” Gustav
L ebon observes, “ Thereader will find, inmy treatment of theArabs conquests
and thereason of their victories, that forcewasnever afactor inthe spread of the
Qur’ anicteachings, and that the Arabs|eft those they had subdued freeto exercise
their religiousbeliefs. If it happened that some Christians embraced |slam and
adopted Arabic astheir language, it wasmainly dueto thevariouskindsof justice
onthepart of theArab victors, with thelike of which the non-Mudimswerenot
acquainted. It was also dueto thetolerance and leniency of Islam, which was
unknowntotheother religions.” %

|slam spread throughout the world not through the use of sword, though some
cynicsthink otherwise, but through righteousconduct. In hisbook “History of the
Crusades,” Michel Michaud writes, “1slam, besides calling for Jihad, reveals
tolerancetoward thefollowersof other religions. It released the patriarchs, priests
andther servantsfrom the obligationsof taxes. It prohibited, inspecid, thekilling
of priestsfor their performance of worship, and Omar Ibn Al-Khattab did not
inflict harm on the Christianswhen he entered Jerusalem asaconqueror. The
Crusades, however, did day Mudlimsand burn the Jewswhen they entered the
city.” Inhisbook, “Islam: Impressionsand Studies,” Count de Castri writes,
“After theArabsyielded to, and believed in the Qur’ an, and peoplereceived
enlightenment through the True Religion, the M udims gppeared with anew show
to the peoplesof theearth, with conciliation and trestment on basisof freethinking
and belief. The Qur’ anic versesthen succeeded one another, calling on kind
treatment, after those versesin which warningshad been addressed tothe heretic

19 The Prophet Mohammad in one of his testamentsto ‘ Ali Ibn Abi Talib (a.s.) said: The
most commendabl e arethree deeds:-First isbeing just to the people even against yourself.
Secondly, cooperation and material help to (Muslim) brothers. Thirdly, remembrance of
Allahinall circumstances.

20 |_ebon, G (1884), Thecivilization of the Arabs, (Paris), 605. Trand ated by * Adil, Za aytar.
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tribes... Such weretheinstructions of the Apostle after the Arabs had embraced
Idam, and the Caliphswho succeeded Prophet M ohammed followed hisexample.
Thiswriter agreeswith Robertson when he said that the people of Mohammed
werethe only oneswho combined kindnessto others and the pleasure of seeing
their Faith spread. It was this affection that pushed the Arabs on the way of
conquest. The Qur’ an spread itswingsbehind itsvictorioustroopsthat invaded
Syriaand moved on likeathunderbolt to North Africa, from the Red Seato the
Atlantic, without leaving atrace of tyranny ontheway, except what isinescapable
inevery war, and never did they massacreanation who rejected Ilam... “The
spread of Idam and the submission toitsauthority seemto haveanother reasonin
the continentsof Asiaand North Africa. It wasthe despotism of Constantinople
which exercised extremetyranny, and theinjustice of rulerswastoo much for
peopleto bear... %t

Islam was never imposed by sword or by force, but it got into the hearts of
peopleout of longing and freewill, dueto thetalentsof stimulation and captivation
of people'shearts, lodged inthe Qur’ an. AsGustav Lebon writes: “Theearly
Arab conquestsmight have blurred their common sense and made them commit
the sorts of oppression which conquerorsusually commit, and thusill-treat the
subdued and compel them to embrace the Faith they wanted to spread all over
theglobe. Had they done so, al nations, which werestill not under their control,
might haveturned against them, and they might have suffered what had befallen
the Crusadersintheir conquest of Syrialately. However, the early Cdliphs, who
enjoyed arareingenuity which wasunavailableto the propagandistsof new faiths,
realized that laws and religion cannot beimposed by force. Hencethey were
remarkably kindintheway they treated the peoples of Syria, Egypt, Spainand
every other country they subdued, leavingthemto practisether lawsand regulations
andbdiefsandimposing only asmdl Jzyainreturnfor their protection and keeping
peace among them. In truth, nations have never known merciful and tol erant
conquerorsliketheArabs.”22

Muslimsand non-Mudimsliving in an Islamic country arerequired to pay tax.
For non-Mudimsthetax collectediscdled’ Jizya’ or poll tax and for theMudims
tax collectediscalled ‘ Zakat’ (Almstax). Thetwo resembleseach other andin
fact now most of the Mudlim statesdo not make distinction between thetwo and
both Muslimsand non-Muslims arerequired to pay levy to the state treasury
whichisused for the common good of the society. Jizyaislevied sothat all the

21 Castri, Count de. Islam: Impressions and studies.
22 | bidem, 128.
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capablenon-Mudim citizensof the State can contribute, each fromhisown money,
tothegenera welfare of thestate, and that inreturnfor this, they can enjoy their
rightsasnationa sof the state, including compensation fromthe Mudim exchequer
whenthey arein need. Itisnot collected from theweak and poor.?® In exchange
of thepall tax thenon-Mudimshaveto be supported, protected, granted afreedom
of faith, and treated on the samefooting of justice and equality with Muslims.
They arecdled“Zimnmis’ (theArabicorigin, “Zimma,” meaning security, protection
and custody) because the said rights are guaranteed by God and HisApostle,
and suchwasthecustomtheMusim leadersfollowedin dedling with the Zimmis.*
Thepoll tax isasmall sum of money indeed when compared to the servicesthe
Muslim state offersto protect the Zimmis and support the army in chargeto
keep them safefrom others' assaults®.

Thepoll tax levied ontheZimmisand by definition Zimmisrefer tonon-Mudims
who liveintheMuslim countries. Theingtitution of Zimmisdoesnot entitlethe
Muslim statesto collect poll tax from non- Muslimsliving abroad. Although a
Muslim state may, if necessary, use forceto collect poll tax from the Zimmis

23 1n his message to the people of Hira, Khaled Ibn Al-Walid says, “When a person istoo
old to work or suffers ahandicap, or when hefallsinto poverty, heisfree from the dues of
the pull tax; hissustenanceis provided by the Moslem Exchequer.” In hisbook Al-Kharaj,
Abu Yusuf says, “No Jizyais due on females or young infants.”

24 In his book “Futooh Al-Buldan” (Conquests of Countries), Al-Balathiri comments on
thissaying, “Khaled Ibn Al-Walid, on entering Damascus as aconqueror, offered aguarantee
of security to its people and their properties and churches, and promised that the wall of
the city would not be pulled down, and none of their houses be demolished. It was a
guarantee of God, he said, and of the Caliph and all believersto keep them safe and secure
on condition they paid the dues of the Jizya.”

% In his book “Al-Kharaj,” Abu Yusuf gives the following reports: “After getting on
peaceful termswith the people of Syriaand collecting the dues of the Jizyaand the Kharaj,
news reached Abu ‘Ubeida that the Byzantines had amassed their troops to attack him.
The effect of this was great on Abu ‘Ubeida and the Moslesm. He sent messages to the
rulers of cities with whose citizens he had made peace, asking them to return to their
subjectsthe paid dues of the Jizyaand Kharaj, with an instruction to tell these: * We hereby
return to you the money you have paid us, because of the news of the enemy troops
amassed to attack us, but, if God grants usvictory against the enemy, wewill keep up to the
promise and covenant between us.” When this was delivered to the Zimmis and their
money returned to them, they told the Moslems: May God bring you back to us and grant
you victory over them!” In hisbook, “The Spirit of Laws,” on dealing with thetaxeslevied
by the government, Montesgieu says, “ Such levied taxes were one reason for the strange
facility which the Moslems faced during conquests. People, then, preferred — instead of
being subjected to an endless series of fines which entered the rich imagination of greedy
rulers — to submit to the payment of aminimal tax which can be fulfilled and paid with
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living withinitsterritory ascitizens, such aforce cannot be used for thispurpose
or for other pursesagaingt non-Mudimsliving abroad inanon-Mudim country as
thiswould amount to aggression, which Islamic law aswell ascontemporary
internationa prohibits.

3. USEOFFORCEUNDERISLAMICLAW

Iamiclaw prohibitsaggression so doesthe UN Charter®®. Thegenerd prohibition
ontheuseof force contained inthe UN Charter bindsall statesincluding the
Mudlim states. The UN Charter isauniversally accepted treaty and it bindsits
members by virtue of the customary principle of pacta sunt servanda andArt.
26 of the Vienna Convention onthe Law of Treaties.?’ Idamic law also makes
spexific provisonsconsidering treatiesasbinding.2. Idamiclaw requiresMudims
to abideby their treaty obligations?, becauseitisaduty® and aresponsibility3L.
The holy Qur’ an, even considersfaithlessthose who failed to abide by their
treaty obligation®. Thusunder Idamiclaw, Mudim state partiesto any international
treaty, likethe UN Charter, are bound to abide by the obligation created under
that treaty solong the obligation in question does not contravenetheteachingsof
Idam. Theprohibition ontheuseof force contained inArt. 2(4) of the UN Charter
IsShari‘ah (Idamiclaw) compliance and Mudim states are, therefore, required
to abide by the treaty obligation asthe sacredness of treaties, faithfulnessto
covenants and refraining from deceit® are stressed in the Qur "anic text.

26 UN Charter, Article 2 (4).

27 1155 UNTS 331 (hereinafter: “VCLT”). Art. 26 of the VCLT provides:. “Every treaty in
force is binding upon the parties to it and must be performed by them in good faith.”
This provision is based on the doctrine of Pacta Sunt Servanda or the customary rule
that treaties are binding on the parties and must be performed in good faith.

28 Bassio, M. Cherif (1980). ‘ Protection of diplomats under islamiclaw’, American journal
of international law 74, 609.

29 Al-Qur’an provides: “ O you who believe, fulfill any obligations (you may make)” (Al-
Maeda, 5:1)

30 | bidem. “Excepting those of the idolaters with whom ye (Muslims) have a treaty, and
who have since abated nothing of your right nor have supported anyone against you.
(Asfor these), fulfill their treaty to themtill their term. Lo! Allah loveth those who keep
their duty (unto Him)” (Al Taubah, 9:4).

31 1bid. “And perform your Covenant [treaty]; verily the Covenant shall be enquired of
[you shall beresponsiblefor it]” (Al-1sra,17:34).

32 1d: “Every time they make a Covenant, some party among them throws it aside. Why,
most of them arefaithless” (Al-Bagara: 2:100).

33 "Tothe Greeks, therule of good faith formed part of universal law. To the Romans, it was
part of jus gentium, which iscommon to every tribe and people: pacta sunt servenda. To
theMudlims, it (is) part of the Shari‘ah or divinelaw, at-taharruz* anal-ghadr (refraining
from deceit), which is set forth in unmistakabletermsin both the Qur* an and Traditions
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Idamiclaw, likethe contemporary international law, generdly prohibitsthe useof
armed forceininternational relation. The Qur’ an permitsdefensive useof armed
forcebut prohibitsaggressionfor Allah doesnot lovethe aggressor.3* The aggressor
initiatesthe use of armed force and such an initiation attracts the displ easure of
AllahwhichaMudim state never ever would liketo attract. The Qur’ aningtructs
theMuslimsto bekind and just vis-a-visthose who do not commit aggression
and donot drivetheMudimsout of their homesand towns. Specificaly, it provides:
“Allahforbidsyou not, with regard to thosewho fight you not for (your) Faith nor
driveyou out of your homes, from dedling kindly and justly with them: for Allah
loveth thosewho arejust” (Al-Mumtahina, 60: 8).

TheMudimworld hasdiplometic relationship with thenon-Mudimworld sothe
non-Muslim world, with the exception of Israel, can be described as* Darul
Sulh’ or the abode of peace. Israel may bedescribed asa‘Darul Harb' and the
Muslimworld may beat war with it becauseit hasoccupied aMudim land and
for over sixty yearsoppressed its people. However, theMudimworld canliveat
peacewiththerest of thenon-Mudimworld solongthey livewiththeMudimsin
peace. The Qur’an provides: “ Except those who join agroup between whom
and you thereisatreaty (of peace), or those who approach you with hearts
restraining themfromfighting you aswell asfighting their own people. If Allah had
pleased, He could have given them power over you, and they would have fought
you: Thereforeif they withdraw from you but fight you not, and (instead) send
you (Guarantees of) peace, then Allah Hath opened no way for you (to war
againstthem)” (An-Nisaa, 4:90).

Aggressionisundoubtedly an unjust and unkind act for it destroyspeaceand the
internationd criminal law conddersit acrimeagainst peacewhichisthesupreme
crime. Peace not war isthe basis of relations among nations so that they may
exchange benefit and cooperate with each othersin order to promote humanity
to utmost perfection. Thisisawell-founded rule of internationa law and soisthe
Islamic law. The peaceful relations should not be broken except in extreme
urgenciesthat necessitate war, provided that all peaceful stepshavefailedin
terminating the cause of dispute. Thisiswhat |am hasawayspromoted. The
relations of Muslim nations with others are primarily based on peace and

of the Prophet Muhammad (PBUH))”: Gaber, Mohamed Hosny Mohamed (1983). Early
islamic state with special reference to the evolution of the principle of the islamic
international law, 632-750 A.D., 97 The American University Ph.D., 1962. Political
Science, International Law and Relations, University Microfilms, Inc. Ann Arbor,
Michigan.

34 Al-Qur’an, Al-Bagara, 2:190
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confidence. Iamrefusesthekilling of people merely becausethey embracea
different faith, nor doesit allow Mudimstofight against thosewho disagreewith
them onreligious questions. It urgesitsfollowersto treat such peoplekindly.®

Aggressionisamischievous conduct that crestesdisorder and for thisreasonitis
opposedtoAllah'swill. The Qur’ an provides: “ Every timethey kindlethefire of
war, Allah doth extinguish it; but they (ever) striveto do mischief onearth. And
Allahloveth not thosewho do mischief” (Al-Maeda, 5: 64). Since aggressive
war isdestructive of peace, it hasto beavoidedinall circumstancesevenin
circumstanceswhere Mudimsare provoked toinitiatethe use of thearmedforce
they must declineto do unlessthey come under actual armed attack. Thisiswhat
the Shari’ ah ordains, asisnow ordained by the UN Charter. When the enemy
uses provocation the Muslimsinstead seek peace. Asthe Qur’ an provides. “But
turn away from them and say Peace!” (Az-Zukhruf, 43:89).

Peace not war ispromoted by Islam. Sometimes disputes may arise between
Musdlim statesand non-Muslim states, but they should not be resolved through
the use of armed forceinstead they should beresolved through peaceful means.
Thisiswhat Islamic law recommends as is now recommended by the UN
Charter®, |damiclaw promotes peace, asisreflectedintheword ‘ Idam’ itsalf37;
andfor thisreason it generally prohibitsthe use of armed force for the use of
forcedestroyspeace. In addition, the Qur’ an provides: “But if theenemy incline
towardspeace, do thou (also) inclinetowards peace, andtrust inAllah. For Heis
Onethat heareth and knoweth (all things)” (Al-Anfal, 8:61). The peaceful means
of settling disputes, whichincludediplomatic andlega means, haveto beexhausted
to resolvethe dispute.® Thediplomatic means of pacific settlement of disputes
includeinter alia negotiation (muzakarah) and mediation (Wassatah) whilethe
lega meansincludearbitrationandjudicia decison. If thediplomatic meansprove
to beineffectivethen lega meansshould beresorted to resolvethedispute. These

35 | bidem, Al-Mumtahina, 60: 8.

36 UN Charter, Arts. 2 (3) and 33.

87 “TheArabic word Islamis derived from the root Salam, which means peace and security.
Whenever Muslims meet and greet one another, they pray for each other’s peace and
security. In addition, Muslims daily raise their handsto Almighty Allah and pray inthe
following words, “O Allah! You are peace, peace comes from you and to you returns
peace. Keep us alive, O our Cherisher, in peace and take us into the house of peace.”
Who could be more loving of peace other than those who daily offer prayers of peace
for others and also pray for their own peace?’ Pirzada, Shaykh Muhammad Imdad
Hussain (2006). ‘London suicide bombings: The islamic perspective’. available at
www.mihpirzada.com, 2.

38 K haddur, Majid (1955). War and peaceinthe law of 1slam, 55.
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arenonviolent meanswhich the Prophet M ohammad often used to settle disputes
involvingMudimsand non-Mudims.

The reason de'tare for advocating pacific settlement of dispute isto ensure
protection of human life, property and environment. Armed force should not be
used asit violates, inter alia, human lifewhich the Shari’ ah considers sacred.
TheHoly Qur’anprovides: “... takenot lifewhich Allah hasmade sacred, except
by way of justiceand law: thus He commandsyou that you may learn wisdom”

(Al-Anaam, 6:151). In another placetheholy Qur’an provides: “... If anyone
killed aperson not in retaiation for murder or for hisspreading evil intheland, it
would beasif hekilled thewholeof mankind. Andif anyonesavedalife, it would
beasif hesaved thewholeof mankind” (Al-Maeda, 5:32). Idamiclaw not only
protectshuman life but a so property and the environment inwhichwelive. But
armed conflictsdestroy both property and the environment and for thesereasons
armed forceshall never beused unlessitisabsolutely necessary. Theuseof force
becomes necessary when for examplethe non-Mudlims breach the peace of the
Muslim world* and attack or oppressthe Muslims. These arethe exceptional

circumstanceswhich justify the use of force under Iamiclaw. But, aswill be
discussed | etter, evenforce used under such circumstancesthe humanitarianrules
of Idamiclaw whichincludethe protection of lifeof civiliansand their property
must be observed.

® Exceptions

Inexceptiona circumstances, Idamiclaw alowsthe use of armed forcein self-
defenceand in stuationwhereMudimsare g ected fromtheir homes, townsand
cities. The later exception can be termed as the collective use of force for
humanitarian reason. Inthese circumstances, Mudim Statesmay justifiably use
armed force by invoking the concept of Jihad. Since the concept of Jihadis
central inusing armed force under the said circumstancesit isimportant to know,
what thisconcept means.

Jihadispart of thejusad bellumin Islam. The concept isusually mistrand ated
intheWest as* holy war”. * Jihad’ isan Arabic term which means“strife” or

39 Hashmi, Sohail H. “Interpreting the Islamic ethics of war and peace — Conceptions of
war and peacein the Sunna,” available at www.ecla.org/articles/contemporary _issues/
article. hashmi_sohail_h_1.html.

40 The Qur’ an further provides: “ Othersyou will find that wish to gain your confidence as
well asthat of their people: Every timethey are sent back to temptation, they succumb
thereto: if they withdraw not from you nor give you (guarantees) of peace besides
restraining their hands, seize them and slay them wherever ye get them: Intheir case We
have provided you with a clear argument against them” (An-Nisa, 4:91):
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“struggle’ L. Jihadinthe cause of Allah can be conducted through peaceful means
aswell asthrough coercive means* whichincludesthe use of force. But force
canonly be used asalast resort in exceptional circumstancesand only after the
exhaustion of al peaceful means. Broadly speaking, jihad can be of two types,
namely al-Jihad al-Kabir (greater Jihad) and al-Jihad al-Asghar (lesser Jihad).
Thegreater Jihadis" asef-imposed individua kind of jihad or struggle against
the bad desires of the self” 42 and i s described by the Prophet Mohammed asthe
‘best Jihad’ (al-Jihad al-Afdal). The*lesser Jihad’ “isused for expanding ability
and power infighting in the path of God by meansof life, property, tongue and
other than these” 4. Generally, this type of Jihad can be conducted through
peaceful meansaswell asthrough coercivemeans. Coercivemeans, whichinclude
theuseof armedforce, can be used when peaceful endeavoursfail to bring brutality,
viciousnessand oppression to an end.

Thelesser Jihad, which dlowsthe use of armed forcefor thedefenceof aMudim
nation and the protection of humanity, isthe concern of the present discussion.
Generally, thistypeof Jihad isnot considered asapersonal duty (fard ‘ ayn), but
only agenerd duty (fard kifaya) which, if accomplished by asufficient number,
the rest will no more be condemned for the neglect of that duty®. Inthissense,
theadminigtration of Jinad isentirely at thehand of the government of theMudim
state. If the Government called for Jihad then the Muslims should follow. The
Qur’an providesin verse 4:59 “ O ye who believe! Obey Allah and obey the
Messenger and those charged with authority among you.” Al-mawardy hasstated
that a war cannot be waged without permission of the Caliph (Central

government)*®, As-Sarakhsy goeseven further tomaintainthat if aforeign armed
forcewithout permisson of itsgovernment tekesbeligerent action againsg aMudim
state, that does not amount to adeclaration or existence of awar between the
two states*’. In such cases, redressmay be obtained by diplomatic means and
even by direct actions asthe occasion may require.

41 Gaber, Qupran. 33, 129.

42 1bn Rushd, in hisMugaddimaat, divides Jihad into four kinds: “ Jihad by the heart; Jihad
by the tongue; Jihad by the hand and Jihad by the sword.” Jihad by sword means the
use of armed force.

43 Gaber, supran. 33, 129.

44 Hamidullah, Muhammad (1953). The muslim conduct of state (Lahore: Ashraf
Publication),163.

45 1bidem.

46 |bid.

47 d.

48 1d.

Universitas : An academique annual | 61



Theprimary purposeof Jihad ispublic security and the protection of thesovereignty
of theMusdlim state™. A government, which hasthe support of the peopleoris
Idamic, hastheauthority to takeenforcement decisionsinthisregard. If, however,
“the government loses support or isconsidered un-Isamic, then thosewho have
thetrust and support of the public can take decisionson public safety after being
put in aposition of authority according to Islamic law.”%° Such an authority can
declare Jihadinthefollowing circumstances. (1) thereisan attack onaMudim
land, (2) thereis*awell-founded fear that theruler will not protect thelivesand
propertiesof Mudims’ and non-Mudim citizens, and (3) thereisconsensusamong
“Muslim leaders’ that Jihad should be lawfully declared in defense of the
population, Muslimsor non-Muslims>?. In these circumstances, Jihad becomes
“fard‘ayn or aduty of every believer....”%? Thus, when an enemy state hasaready
attacked aMudlim state then Jihad or armed struggle becomes unconditionally
incumbent on every ableman.

(i) Self-Defence

Sdf-defenceisan exception to the generd rulethat the use of forceisprohibited.
Thisexceptionisrecognised under contemporary international law and isalso
recognised under the Shari’ ah. The Prophet Mohammad did not initiate war as
he used to preach | lam peaceful ly but the war wasimposed upon him aswhen
theenemy of Mudims, the polytheistsin M eccaused aggressve methodstoinflict
harmontheMudims. They persecuted theMudimsand decided tokill the Prophet
Mohammed and when their intention was known to the Prophet, heimmigrated
to Medinaand waswarmly welcomed by its peoplewho pledged alegianceto
himinthecauseof Idam. At that timehedid not fight evenin sdf-defence, because
he had no permission from God to do so. Theenemy of Idam and the Muslims
not only attemptedtokill the Prophet M ohammad, but aso provoked non-Mudim
tribesagainst himin order to put an end to hisM essage. When the case reached
thisstage, Allah gave permission to the Prophet M ohammad to fight to defend
Idam and the Mudims. The permission wasgiven to driveaway aggression and
tyranny. The Qur’ an provides: “ To those against whom war ismade, permission
isgiven (tofight), becausethey arewronged;- and verily, Allahismaost powerful
fortheirad” (Al-Hajj, 22:39). Thisverserecognisestheright of self defense—a

49 Khatab, Sayed (2006). The power of sovereignty: The political and ideological
philosophy of Sayyid Qutb, (London: Routledge).

50 ghah, Niaz A. (2008). Self-defense in Islamic and international law: Assessing AL-
Qaeda and theinvasion of Irag (New York: Palgrave Macmillan), 22.

51 |bidem.

52 Gaber, Supran. 33,133.
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right whichisalso recognised by the UN Charter asan inherent right of states.
Surely, war (harb) or the use of armed forceisnot adesirous conduct under the
Shari‘ah but whenitisimposed onthe Muslimsor the non-Muslimsaggressed
or oppressed, do they haveany other choice but to respondin self-defence? The
Prophet Mohammad isreported to have said: “ Do not wish for an encounter with
theenemy; Pray toAllahto grant you security; but whenyou (haveto) encounter
them, exercise patience, and you should know that Paradiseisunder the shadow
of the swords.”®® The Prophet Mohammad is also reported to have said:
“Whoever fightsin defence of hisperson andiskilled, heisamartyr, whoever is
killed in defence of hisproperty isamartyr, whoever iskilled in defence of his
family andiskilledisamartyr, and whoever iskilled for the cause of Godisa
martyr.”>* Fighting in the course of God may mean fighting in the defence of
oppressed Mudlim nations.

The Prophet Mohammad did fight the Meccans, the Jawsand their allies, the
Chrigtiantribesin Syria, but he did so inthe defence of the oppressed Mudlims.
Yet thisdid not make the Prophet M ohammad to denounce the People of the
Book. TheMudimswereforced to defend themsal ves but they werenot fighting
aholy war againg thereligion of their enemiesas|damrecognisesrdigiousfreedom.
When the Prophet Mohammad sent Zaid against the Christians at the head of a
Muslim army, hetold them to fight in the cause of God bravely but humanely.
They must not molest priests, monks, nuns nor the weak and hel pless people
who wereunableto fight. There must be no massacreof civiliansnor should they
cut downasingletreenor pull downany civilianingallation.

Theforceusaedin salf-defenceisused out of necessity anditisagenerdly accepted
maximinsShari‘ ahthat ‘ anecessty isto bekept withinthelimitsof that necessity’.
Theforceused even in such acircumstance must be proportionate and must not
led to transgression (such as expansion or dominance). The Qur’ an provides:
“Fight inthe cause of Allah thosewho fight you, but do not transgresslimits; for
Allahloveth not transgressors’ (Al-Bagara, 2: 190).

Theforceused in self-defence must bewithin thelimit permitted under ISamic
law and once the oppression and its causes removed law and order must be
established and the Mudim rulersmust uphold justiceand forbid evils. TheHoly
Qur’ an provides: “They arethosewho, if we appointed them asrulerson earth,
they would establish the Contact Prayers (Solat) and the obligatory charity

53 Al-Mawardi, Al-Ahkam as-Sultaniyyah, 57. Translated by Asadullah Yate.
54 Hamidullah, Supran. 44, 165-166.
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(Zakat), and would advocate righteousnessand forbid evil. Allahisthe ultimate
ruler” [22:41]

Theuse of forcein self-defence must end once the enemy isinclined towards
peace. TheHoly Qur’ an provides: “But if the enemy inclinetowards peace, do
thou (also) inclinetowards peace, and trust in Allah. For Heis Onethat heareth
and knoweth (all things)” (Al-Anfal, 8:61). The use of armed force becomes
unnecessary themoment the aggressor inclinestowardspesce. If peaceisdesired
by the aggressor then thereisno reason for thearmed conflict to go onendlesdly.
Armed conflict hasto end and the dispute hasto be settled peaceful ly. Restoration
and themaintenance of peaceisasdesirousact to Mudimsasisto others. Idam,
infact, makes of peaceaspecia greeting which Mos ems exchangewhenever
they meet by saying, “Peace beuntoyou” (Assalamu ‘ Alaykum). TheMuslim
also uttersthisstatement at theend of every prayer.

(i) Humanitarian Reason

Idamiclaw alowstheuse of force on humanitarian ground to emancipate people
fromatyrannical ruler who oppressesthem on thegroundsof raceor religion. It
requiresMudlimsto stand on theface of injustice and oppression, wherever they
may be, and strivetowardsthe eradi cation of their causes, and not to take hold of
the earth, or endave people or dominatetheir welfare, but to establish justice.
Fighting against oppressionin support of the oppressedisafight in the course of
Allah. TheQur’ ancommandsMudims. “ You shdl fight inthe causeof Allah, and
know that AllahisHearer, Knower” 5, or “ You shall strivefor the cause of Allah
asyou should strivefor Hiscause....” %

The Prophet Mohammad isreported to have said: “Whoever iskilled for the
causeof Godisamartyr.” Fighting inthe courseof God may meanfightinginthe
defence of oppressed people. When anon-Mudim State or aMudim state began
to oppressits subjects to the extent of cleansing them from their homes and
towns, asfor example, Serbiadid against the Muslimsin Bosniaand Kosovo,
then using force to emancipate people from thistype of oppression become
inevitable. TheQur’ an provides. “ (They are) those who have been expelled from
their homesin defiance of right,- (for no cause) except that they say, “our Lordis
Allah.. Did not Allah check one set of people by meansof another, therewould
surely have been pulled down monasteries, churches, synagogues, and mosques,
inwhich the name of Allah iscommemorated in abundant measure, Allah will

55 Al-Qur’ an, 2:244.
56 | bidem, 22:78.
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certainly ad thosewho aid his(cause);- for verily Allahisfull of Strength, Exated
in Might, (able to enforce HisWill)” (Al-Hajj, 22:40). This Qur’anic verse
advocatesthe use of force on humanitarian ground to emanci pate oppressed
from oppression and injustices. The Qur’ anfurther provides: “Let thosefight in
the causeof AllahWho sell thelifeof thisworld for the hereafter. Tohimwhofight
inthe cause of Allah,- whether heisdainor getsvictory - Soonshal Wegivehim
areward of great (vaue). And why should yenot fight in the cause of Allah and of
those who, being weak, areill-treated (and oppressed)?- Men, women, and
children, whosecry is: “Our Lord! Rescue usfrom thistown, whose peopleare
oppressors; and raisefor usfrom thee onewho will protect; and raisefor usfrom
theeonewhowill help!” (An-Nisa, 4: 74-5).

Theforceused in such acircumstance must not, however, lead to arrogancein
theland to raisearace above another but rather it must lead tojustice, ruleof law,
freedom from operation. It should also | ead to the creation of an environment
wherepeoplecanfredy practicetheir religion so asto attain spiritua exdtation. It
must also hel pto establish social justice, to support the needy to liveadecent life,
to promotetol erance and kindnessamong peopl e of different faith. Thesearethe
righteous deedswhich must be promoted and evil irrespectiveof itsformswhether
aggression or oppression hasto be crushed. For whatever reasonforceisusedit
must not be used to oppress or endave people. Iamic law alowed use of force
for the cause of Allah and wesak people, likethosein Meccawho were persecuted
and oppressed by the Meccan atheists. It istheduty of every believer to support
peopleliketheseand rdievethem from oppression. TheQur’ anprovides. “Those
who believe arefighting for the cause of GOD, whilethosewho disbelieveare
fighting for the cause of tyranny. Therefore, you shal fight thedevil’sallies; the
devil’spower isnil.” > Thedevilsand their aliesfight for the cause of tyranny and
behave arrogantly intheland, endaving othersand depriving them of their rights
to haveashareintherichesof theearth. But theMudimsshouldfightinthecause
of Allahto spread Divinelaw (which calsfor justice and freedom of religion) in
theworld without there being any selfishintent or arroganceintheland. If theaim
of theuse of forceisto seek justice against oppression and not to seek exaltation
on earthit may result to victory. The Qur’ an provides: “Wereserve the abode of
the Hereafter for thosewho do not seek exaltation on earth, nor corruption. The
ultimatevictory belongstotherighteous.” >

57 1bid, 4:76.
58 |d., 28: 83.
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4. |ISLAMICHUMANITARIANLAW

Islamic law has permitted use of force (war) as necessity and also makes it
regulated with itshumanitarian rulesand values. Jusad bellumin Islam, asin
modern international legal system, is connected to jusin bello. The former
regulatestheinitiation of war, thelater regul atesthe conduct of warring partiesin
timeof war, whichisknown aso ashumanitarian law. |9 amic humanitarian law
regulatethe conduct of theMudim armiesintimeof hogtilities. Accordingly, not
only war to bejust but aso to be humaneandin accordancewith | damic teaching®.
The Prophet Mohammad and hiscompanions acting in according with ISlamic
law had drawn very specific rulesfor thewar to be humane.

Oneof themostimportant rulesof Idamic humanitarianlaw istheruleof distinction,
which obligatesMudlim army to distinguish combatants from non-combatants
and direct thehodtilitiesonly towards combatants® without harming civiliansand
cavilianobjects Mudimarmy isrequired by the Qur’ antofight only thecombatants.
The Qur’ an provides- “fight those who fight you but transgress not the limits.
Truly Allahlikesnot transgressors.” %1 In fact, the Prophet M ohammad used to
fight only thosewho fought him and avoi ded attacking non-combatants. Thephrase
“thosewhofight you” impliesfighting the enemieswho areengaged infighting
Idamanditsfollowersand not otherwise. Theversed so enjoinsMudimstofight
for the sake of Allah and should not betransgressors. Theterm “transgression”
may include mutilating the dead, theft from the captured goods, killing women,
children and old peoplewho do not participatein warfare, killing priestsand
residents of houses of worship, burning down treesand killing animalswithout
real benefit. During awar, the Prophet Mohammad saw the corpse of awoman
lying on the ground and he said: shewasnot fighting. How then was shekilled?
Fromthisstatement of the Prophet Mohammead, juristshave drawn theprinciple
that those who are non-combatants shoul d not bekilled during or after thewar.52
In another hadith, the Prophet M ohammad stated that fight inthe name of Allah
and by Allah, and asto the creed of the messenger of Allah. Do not kill anold
man, nor ayoung child, or awoman. Do not grudge, and gather your spoilsand
do good deeds and be benevolent. Abu Bakr As-Siddique, thefirst Caliph of
Islam, issued adecreeto hisarmy stating: ‘| prescribe ten commandmentsto

59 Khadduri, M., (2006). War and peace in the law of 1slam, (New Jersey, The Lawbook
ExchangelLtd.), 57.

60 Al-Qur’an2: 190

61 1bidem.

62 Aduly, M., (ed) (2008). Bulug Al-Maram Min Adillat Al-Ahkam, Attainment of the
Objectivein Conformity With Evidence of the Legal Judgment. (L ebanon) Hadith No.
1313. Trandated by Hibah, GA., Dar Al-Kotob Al-lImiyah.
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you; do not kill awoman, achild or an old man, do not cut down trees, do not
destroy inhabited areas, do not slaughter any sheep, cow or camel except for
food, do not burn date palm, nor inundatethem, do not embezzle, nor be guilty of
cowardness.”® This decree is deduced from the Qur’ anic provisions and
Prophetic traditionsand thusit congtitutesan obligation that Mudlim army hasto
follow. Although violation cannot be averted, intentiona violation of thisdecree
cannot and should not betolerated by aMudlim state.

Islamiclaw drawsavivid distinction between combatants and non-combatants.
Non-combatantsincluding civilians, women, children, theold, theinfirm and the
monksenjoy immunity from being attacked and thusimmunity from being killed,
s0long they do not directly participateinthehodtilities®* Thismeanswhencivilians
takepartin hodtilities, they will automatically loseimmunity and they will become
legitimatetarget®®. But if the non-combatants do not directly participateinthe
hodtilities, they enjoy immunity from molestation. When Imam Malik wasasked
whether or not Mudimscould kill enemy women and children who stand on the
rampartsand throw stonesat theMuslimsand cause confusionintheir ranks, he
answered: the Prophet Mohammad has forbidden the slaying of women and
children. Malik went ahead to warned against killing women and children who
eventakeactive part in the hostilities®. Thus, right from thetime of the Prophet
Mohammad, | damic humanitarian law distinguished between combatantsand
civiliansand strongly condemned the indiscriminate use of weapons against
combatantsand civiliansaike.®”

63 |mam Malik, A., Al-Muwatta Malik, Book 21, Hadith 21: 3:

64 Majority of Islamic scholars are of the view that the elderly and monks, who were
normally protected, could be attacked if they are involved in supporting the enemy’s
war. Thisstand is supported by theincident that happened in 630 AD after the conquest
of Makka, during the battle of Hunayn, Muslim fighterskilled aman who was over one
hundred years old, in the presence of the Prophet. The old man was killed because he
was alleged to have provided helpful intelligent advice during the battle to the enemy.
Badawi, N., (2009). ‘ 1slamicjurisprudence and the regul ation of armed conflict,” available
at http://ihl.ihlresearch.org/_data/global/images/Islamic_Jurisprudence_
Regulation_AC.pdf, 10

65 Sultan, H. (1988). The ‘Islamic concept’ in UNESCO, International dimensions of
humanitarian law. (Paris), 38.

66 The Prophet Mohammad was reported to have prohibited those who killed the son of
Abu Al-Hagaiqg from killing women and children. One off the people said, when the
woman of the son of Abu Al-Hagai g harmed uswith screaming | raised sword at her, but
when | remembered the prohibition of Allah’smessenger, | gave up. But for thisreason,
we would have been relieved of her. Imam Malik, A., Al-Muwatta (the Approved).
Translated by Hibah, GA., (2007). Dar Al-Kotob ALIImiyah, I. 229.

67 Bennoune, K. (1994). “ As-Salamu Alaykum? Humanitarian Law in Islamic Jurisprudence’,
15 Michigan Journal of International Law 630.
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Idamic humanitarianlaw aso grantscivilian objectsimmunity from direct attacks.
All objectsare presumably civiliansunless proven otherwise. Civilian objects
must, however, be distinguished from military objectsasthelatter isnotimmune
from direct attack. In distingui shing thetwo, the nature, useand intended purpose
of theobjectshaveto betaken into account. Direct attack against civilian objects
isprohibited because they enjoy equa immunity with civilian population. Itis
reported that the Prophet Mohammad gaveinstructionsto the Muslim troops
deployed against the advancing Byzantinearmy and he said: “in avenging the
injuriesinflicted upon usmolest not the harmlessinmates of domestic seclusion;
gparetheweakness of thefemal e sex; injure not theinfant at the breast or those
whoareill inbed. Refrainfrom demolishing thehousesof theunresisting inhabitant;
destroy not the means of their subsistence, nor their fruit treesand touch not the
palm and do not mutilate bodies and do not kill children” % Likewise, Shafi’i
stressed that attack could not be directed againgt inhabited housesbut only against
fortresses, unlessthehomeswerelocated very closetofortresses™. Intheabsence
of military necessity, nomilitary attack can bejudtified againg civilianingd|lations.

Islamic humanitarian law permitsdirect attack against combatants, who carry
armsagainst Mudimsand havethe physical and mental ability to engageinwar
and actually waged war directly or indirectly against Muslims’®. Combatants
includemilitary personnel andevenavilianswhodirectly participateinthehodtilities
Any person who engageinthefight against Musimsisadirect participantinthe
hostilities and thus subject to attack. In other words, direct participationinthe
hostilitiesmakesapersonthelegitimatetarget of amilitary attack, irrespective of
whether that personisasoldier or civilian. By directly participatinginthehodtilities,
civilianslosetheir immunity from being attacked. Precaution should, however, be
taken to distinguish military personnel from civilians who are not directly
participatinginthehodtilities. Under theld amic humanitarianlaw, thelater including
women, children and the el derly enjoy immunity from being attacked.”®

Combatantsunder Islamic humanitarian law arerequired to behave by certain
codeof military conduct regarding thetreatment of prisonersof war, thewounded
and sick and punishment of detaineesby tortureor fire. The Prophet Mohammad

68 | bidem, 629.

69 |bid.

70 Mahboub, M.M., War and the protection of therights of individuals: An examination of
Islamic and international humanitarian laws, (Triumph Publishing Co. Ltd, Kano (ND)),
19.

71 Wiktorowicz, Q. and Kaltner, J. (2003). ‘Killing in the name of Islam: Al-Qaeda's
justification for september 11’ X:2, Middle East Policy Council Journal, also available
at http://ics.|eeds.ac.uk/papers/vp0l.cim?outfit=pmt& folder=10& paper=540
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was reported to have said punishment by fire does not behoove anyone except
the Master of thefire. Combatants should al so accord protection to wounded
soldierswho are not fit to fight because the Prophet Mohammad said do not
attack awounded person and that no one should betied to bekilled as Prophet
Mohammad wasreported to have prohibited thekilling of anyonewhoistied or
isin captivity.”? Prisonershaveto befed, clothed and treated. Thisisthedictate
of Idamic humanitarianlaw —alaw that limitsthe harshnessof war by protecting
civilians, prisoners, thewounded and sick but allows attack against military
personnel and military objects and even so it prohibits the use of poisonous
weapons or weapons of non-discrimination against any target, military or
otherwise.”

CONCLUSION

In short, it isabsolutely wrong to equate Jihad with forcible conquest or acts of
terrorism. Jihad, asan Ilamic law concept, does not advocate violencefor the
sake of violence or thethreat thereof. No doubt, one aspect of Jihad isto wage
war but war can only bewaged in salf-defence or when it isabsol utely necessary
to protect thereligion and restore peace and security of mankind. Aggressivewar
isprohibited becauseit breachespeace, violatesterritorid sanctity of theaggressed
nation, infringeshuman lifeand dignity, causesdestruction of property, (both public
and private) and defies all other values which Islam law advocatesfor their
protection. Although Islamic law allows defensive war, it has developed
humanitarian rulesto dleviatethe harsh effective of thewar on both thecombatants
and non-combatants. If theserulesare broken by Mudim partiesto awar, which
sadly isthe case now adays, those partieshaveto be blamed not ISam. Thereis
nofaultinldam. Yes, lately there have been caseswhere someMudimwarriors
failed to abide by the Islamic military code of conduct, but thiswrong doing
cannot beattributed to Idamor its 1.5 billion Mudlimsthat professthisreligion.

72 Maududi, A. (1980). Human rightsin Islam, (United Kingdom : Islamic Foundation), 36.
73 Zuhili, W. (2005). Isamand international law, 87, 283.
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MIGRANT WORKERSIN FISHING INDUSTRY:
HUMANRIGHTSABUSE IN THAILAND

Orapan Pangkaew
Abstract

Themigrationinto Thailand has steadily increased
sincethemid-1980sand early 1990s. During these
periods, the country moved from low-end labor
intensive operations to more capital technology
intensive manufacturing industries. As a
consequence, a large number of Thai workers
sought workinthe skilled labor market to support
the country’s rapid economic growth. Migrant
workers from neighboring countries enter
Thailand illegally. Irregular migrant workers
become the most vulnerable to rights violations
owingtotheir invisibility in destination countries.
Worker s on fishing boats are deprived of food and
deep and have to use dangerous heavy equipment.
They are often forced to be out at sea for months
or yearsat atime. In addition, physical abuseand
threats are common and workerswho try to resist
or who become sick are killed or thrown
overboard to die. This illustrates that migrant
workers crossing borders illegally commonly
become vulnerable to human trafficking. Most of
themfind workin davery-likeconditions, i.e., long
hours of work, low-wages, and restricted freedom
of movement. Furthermore, most of them are in
debt to their agentsor employers. Hiring migrant
workers in Thailand also means lower costs for
employers. The commercial fishing industry has
animportant rolein Thailand's for economic and
social development. Thailand became the world
largest exporter of fisheries product. The fishery
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industry has witnessed in widespread exploitation and abuse of workers
including force labour and human trafficking.

Keyword: Migrant workers, Fishing industry, Humanrights
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INTRODUCTION

International migration had never been aspervasive or as socio-economically
and paliticaly sgnificant asitistoday. Inthe context of globaizationand theneed
for cheap labour, migrantsare placed in amore precarious Situation. Economic
disparity is often the motivating factor for migration. Poverty and lack of
opportunity, and palitica and socid ingtability inthe communitiesand countries of
originoftenforcepotentid migrantstoturntoirregular migration channds, including
criminal networks.2Over the past few decades, Thailand has becomethe most
developed country in Southeast Asia, having relatively higher employment
opportunitiesand higher wagesthan other neighboring countries. Most migrant
workersin Thailand come from three neighboring countries, Myanmar, Lao
People' sDemocratic (hereinafter referred to asLaos) and Cambodia. They are
placed mostly inlow skilled jobswhich most Thai prefer not to perform. The

1 Jayagupta, Ratchada (2013), “ Anti-labour exploitation and anti-human trafficking tool:
Capacity-building for thai migrant workers’, 146, in: Chantavanich, Supang, Middleton,
Carl et.al. (eds.), On the move: Critical migration themes in ASEAN. (Bangkok:
International organization for migration and Asian research center for migration,
Chulalongkorn University).
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movement of workersand their familieshasbeenincreasingrapidly evolvedinto
animportant socia and economic development issuein Thailand. Theinequality
among countriesasamain economic driver of international migration flowsin
Thailand and other devel oping countries. It isbelieved that limited economic
opportunitiesin their home countriesand high rates of poverty are push factors
compel ling peoplein the neighboring countriesto crossinto Thailand to explore
opportunitiesintherr life. Thefact isthat incomegapswhich arewidening between
Thailand and its neighbouring countries, and the workforcein Thailand and
development intheroadsand infrastructurelinking the Mekong sub- region are
theimportant reasons of cross-border movement of labour into Thailand. Since
low-skilled workersinlabour-intensve production arein greater demand, foreign
labourers are attracted to crossthe borders and to find awork in Thailand.?

Most of themigrantsfall victimto trafficking because of their lack of awareness
of their legd rightsand thelack of channelsfor redress. Other factorsleading to
vulnerability includethelack of validtravel documentsand limited accesstolega
assistance aswell asto other social servicessuch ashealth care. According to
thisreason, new human trafficking routesareregularly established, and themarket
for fraudulent travel documents, secret transportation and crossing border has
developed worldwide. Peopleglobally aretrapped inforced labour. Childrenare
engagedintheworst formsof child labour including humantrafficking, davery,
debt bondage and hazardouswork. Because of high unemployment and demand
for chegp labour, human trafficking hasgrown significantly in recent decades. The
threat to human rightshas been further by government inadequate or unexercised
policy frameworks, alowing traffickersto facefew risksof prosecution. Many of
workers are trafficked into labour-intensive industries. They often become
dependent upon their agentsand employerswho forcethem into an exploitative
situation. Debt bondage plays acrucial rolein the dependence of trafficked
persons, sincevictimsare demanded to pay back their debtsby using their |abour.
Finally, they are vulnerableto being forced labour.® Many of them havefallen
victimto humantrafficking.

In 2008, theAnti-Trafficking in Person Act* was passed to serve asanimportant

2 Pholphirul, Piriya (2011), “Migration and economy”, 53, in: Huguet, Jerrold W. and
Chamratrithirong, Apichat (ed.), Thailand migration report 2011: Migration for
devel opment in thailand: Overview and toolsfor policymakers. (Bangkok: I nternational
Organization for Migration).

3 |bidem.

4 Ministry of ForeignAffairsof the Kingdom of Thailand, The Prevention and suppression
of human trafficking, Retrieved from http://www.mfa.go.th/main/th/issues/98948C.html,
(TextinThai language).
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tool to combat human trafficking. The Thai government has adopted several
measuresto tacklethe problem including theimplementation of an action plan
and the setting up of acoordinating mechanism at national level and cooperation
with neighbouring countriesbut problem remain with corruption among officials
andinability to prosecutetraffickers. Human trafficking for the purpose of labour
exploitationinvolvesillega migrant workersfromMyanmar, Cambodiaand Laos.
Many of these migrant workersare taken advantage of by recruitersbothinthe
country of origin and destination country and are at risk of having their rights
violated both by employersand authorities. They are usually mistreated when
arrested, and are often denied their basic labour right to fair wage, freedom to
travel, right to decent living and safeworking condition and accessto hedl th care.
The Thai government has adopted amore open door policy to manage rather
than rgject migrant workersthrough aregistration processand allow themto
work temporarily in the country. It hasalso introduced in cooperation with
neighbouring countriesin nationality verification processwith aview to bringing
migrant workersinto the proper employment systemwhichwill entitlethemto
protection under thelaw. However, not al migrant workershave cometoregister
and havetheir nationdity verification. Thisgroup of workerstogether withfamily
membersof migrant workers(registered and unregistered) hasnolega protection.
The Thai government hasto ensurethat their basic human rights are respected.®

1. MIGRANTSINTHAILAND
Themigrantsin Thailand aredivided into thefollowing four groups.

(1) Migrant workersand dependantsfrom Myanmar, Cambodiaand Laosare
thelow-skilledworkersand cons st of legd andillegd migrant workerswithout
work permits.

(2) Ethnic minoritiesarethe non-Thaisalready documented and to whom card
have beenissued with an entitlement as* Personswithout Thai Nationality”
since 2004.

(3) Statelesspersonsarethosepersonswho areliving in Thailand but are not
officially registered with the Ministry of Interior. Most of these peopleare
ethnic minoritieswho wereborn or have beenliving in Thailand for along
time but have been verified and surveyed manage by the Department of
Provincid Adminigration.

Thisgroup dsoincludesdefacto statel esspersonsor other individualsdespite
their right to nationality not been accepted by the state wherethey livein.

S Ibidem.
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They may beprovided Thai nationality subject to theevidencethat they were
livingin Thailand continuously for morethantenyears.®

(4) Displaced personsliveinninetemporary shelterslocated in four provinces
along the Thailand-Myanmar border. M ost refugees are ethnic minorities
from Myanmar including an ethnic Shan residing in Chiangmai province.
Sometimes accepted asrefugees, they have escaped from political violence
or suppression against ethnic minoritiesin Myanmar and wereregistered by
theMinigry of Interior. Inninetemporary shelters, refugeesand asylum seekers
receivesbasic food, shelter, medical care and schooling.”

Themigrant workers can be classified into two major categories, legal migrant
workersandillega migrant workers.

(A) Legal Migrant Workers

Most of theregistered migrant workersfrom Cambodia, Laosand Myanmar are
engaged in agriculture, seafood processing or thefishing industry, construction
and domestic service. Thelarge number of migrantsfrom neighbouring countries
work in the border provinces or provinces on the coast, whereas many of the
migrant workersdo job in Bangkok or provincesin the Central Region, because
the central areaof Thailand attracts huge numbers of migrant workersfrom
neighbouring countries®

Accordingto Thai law, alegd migrant worker isandienif hehastemporarily and
legally entered Thailand under theimmigration law?® before 2008 and havereceived
awork permit under the Alien Working Act.1° Legal migrant workers can be
classifiedinto six categorieson the basis of the conditions specified by law.

(1) Temporary or general permit migrant isan alien who hasbeen granted a
work permit to work inthe occupation stipul ated by theministerial regulation
under Section 7 of theAlien Working Act, 2008.11

6 Kanchanadit, Bussayarat (2011) “Accessto health care: Primary care’. Retrieved from
http://thaingo.org, (Textin Thai language).

7 UNHCR, “ Refugeesin thailand” . Retrieved from https.//www.unhcr.or.th/th/refugee/
thailand, (Textin Thai language).

8 Huguet, Jerrold W. and Punpuing, Sureeporn (2005), International migrationinthailand,
(International Organization for Migration),30.

9 ThelmmigrationAct 1979.

10 TheAlien Working Act 2008.

11 AlienWorkingAct, 2008, Sec 7: “Any work may be performed, inwhichever locality and
when by aliens shall be in accordance with the requirements stipulated under the
Ministerial Regulation by taking into account the national security, career opportunity
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(2) Permanent resident or lifetime permit migrantisan alien who hasreceived

work permitissued under Sec 582 of the Revol utionary Party Announcement,
No. 322, of 13 December 1972. This Section providesthat “awork permit
granted to an alien who had resided in the Kingdom under the Immigration
Law and had worked before December 13, 1972, isvalid for thelifetime of
that person except he or she changed hisor her occupation.”

(3) Thereareother illega migrant workersfrom Cambodia, Laosand Myanmar

who have got legal statusthrough aprocessof Nationality Verification and
receiveatemporary passport or aCertificate of |dentification allowing them
to stay and work for two years. The Nationality Verification was started in
2007 after bilateral agreements between Thailand and Cambodia, Laosand
Myanmear toverify ther nationdity of origin. Migrant workersunder Nationdity
Verification arelimited to manual labor or domesticwork.

(4) Migrant workers under Sec 11'2 of the Alien Working Act 2008 or

Memorandum of Understanding. Are migrantsfrom Cambodia, Laosand
Myanmar who were imported under the MOU between Thailand and
Cambodia, Laosand Myanmar. The MOU was signed with Laosin 2003
andwith Cambodiaand Myanmar in 2004 but itsimplementation hasremained
underperformed. Up to 2009, the migrant workersunder thiscategory were
from Laosand Cambodiaonly. Migrant workersfrom Myanmar are covered
under MOU started in 2010.

12

13

of the Tha people and demand for alien labors necessary for national developments
which, in this connection, such requirements may be stipulated variedly among the
aliens themselves in accordance with Section 13 and Section 14 herein.”

The provisionsunder paragraph one above shall not apply to alien working in accordance
with Section 12 herein

Ibidem, Sec 58: “An alien whoever having already received a work permit or having
given aleniency to work under Alien Working Act, 1978 which was amended by Alien
Working Act, (No.2), 2001, on the date which this Act has been published in the
Government Gazette, shall be deemed to receive thework permit or receiveapermission
to work in accordance with thisAct provided, however, that this shall bein accordance
with the conditions prescribed in such work permit or leniency.

A work permit issued under the Revolutionary Party Announcement, No. 322, dated 13
December 1972, shall continueto enforceable aslong asthework permit has not expired
and that the work permit recipient is still doing such work which has been permitted.”
Ibid, Sec 11: “Whoever desiring to employ aliens residing outside the Kingdom to do
hiswork in the kingdom or may submit the applicationsfor the permitsand pay the fees
on behalf of such aliens.

The applicationsfor the permits on behalf of the aliens under paragraph one above shall
be in accordance with the procedures prescribe under the Ministerial Regulation.”
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(5) Migrant workersunder Sec 1214 of theAlien Working Act 2008 or Board of

Investment Promotion are migrant workerswho cometowork in Thailand
under the Investment Promotion Act or related laws.

(6) Migrant workersunder Sec 14'° of the Alien Working Act 2008 or border

workershaveres denceand nationdity of the country borderswith Thailand
and temporarily enter Thailand with travel passport or border pass as
documentsand are permitted to work temporarily or seasonaly inthe border
area.

(B) Illegal Migrant Workers

Many migrant workersenter Thailand for ajob andfor abetter living. Apart from
the thousands of migrant workerstrafficked to Thailand to work in brothels,

14

15

Id, Sec 12: “In permitting aliens to work in the Kingdom in accordance with the Law
Governing Investment Promotion or the other laws, the person giving permissionsin
accordance with such laws shall convey letters of notification on such permissions to
the Registrar together with relevant detailsimmediately.

Upon receiving the notificationsin accordance with paragraph one above, the Registrar
shall issue the permits to such aliens within seven days from the date of receiving the
notifications.

During the waiting period for the permits under paragraph two above, such aliens shall
be able to work for that time being with the exception that they are not required to
comply with section 24 until the date on which the registrar has notified them to pick up
the permits.”

Id, Sec 14:” An alien having the residence in and being the citizen of the country having
common border with Thailand, if entering into the Kingdom by using document in lieu
of his passport in accordance with the Law Governing Immigrant, may be permitted to
do some certain category or nature of work in the Kingdom on atemporary basisduring
the prescribed periods or seasons provided, however, that thisrules shall be applicable
to working in the locality having the common border or the continuous area of such
locality.

An alien desiring to work in accordance with paragraph one above, shall submit an
application for atemporary work permit together with producing document usedin lieu
of the passport to the registrar and pay the fee as prescribed under the Ministerial
Regulation.

Ontheissuance of awork permit, theregistrar shall indicatethelocality or place permitted
to work, length of time permitted to work category or nature of work and the employer
for whom such alien will be working which all these shall be in accordance with the
format and procedures prescribed under the Ministerial Regulation.”

The provisions under this section will apply to whichever locality, alien of whatever
nationality, whatever category or nature of work to be performed, whichever the period
or season the work to be performed, how the condition will be, shall be in accordance
with the requirements prescribed by the Council of Ministers by publishing in the
Government Gazette.
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swest shops, or private homes, many otherswanted to enter Thailand legally, but
ingtitutional settingsmakelegal admissionto Thailand difficult for them. Hence,
theseworkersbecomeirregular migrantsontheir entry and continueto remain
thereillegdly. According totheHuman Rights Sub-Committeeon Ethnic Minorities
(2007)*6, most Myanmar migrants possesed identity card, granting them some
formof citizenship, but thisdid not allow themto returnto Myanmar legdly. Since
apassport coststhousandsof dollars, themagjority of Myanmar nationalsdo not
possess passports. When they want to return home, they cannot be processed
through immigration for the lack of passport. On the other hand, avoiding
immigrationisillega under Art 13(1) of the Immigration (Emergency Provisions)
Act of 1947. In agriculture and fishing industry sector, registration isfurther
complicated because of the seasonal nature of migration. Withlow and uncertain
income dueto seasona demand from employers, itisdifficult for thesemigrants
toregiger officidly. In Thalland, theredtrictive policy towardschanging employers
and geographic mobility, involve complex and expensive processesto gain
permission. However, theAlien Working Act 2008 isexpected to providelibera
attitudefor geographica mobility and changeof employer. Butitisadsotrueat the
sametimethat themigrant workers, whoseimmigration statushasbeen legalized
through obtainingthelegd travel documents, may becomeillegd if they temporarily
leave Thailand without reporting to Immigration and/or paying the 1,000 Baht as
re-entry fee. Those, who fail to do so, havetheir work permitsrevoked and they
areexpected torestart therecruitment processafresh fromtheoriginal country all
over again. Most of refugeesare migrant workers, at therisk of serioushuman
rightsabusesviolationswerethey to bereturned to Myanmar. Although registration
of migrant workershasbeen carried out through aseries of Cabinet Resolutions,
the number of registered migrantsiswell below that of actua irregular migrants
residing and doing jobin Thailand. Infact, alot of migrant workersattempt to
seek legd statusto avoidtherisk of constant arrest, deportation and exploitation.
However, legd channel for labor migrationin Thailand isinaccessibleto most of
themigrants. Dueto severa congraintslikelanguagebarrier, complex procedure
of labor registration and limited knowledge about theimmigration policy and
regularization process, migrantsare often exploited by agentsor brokers.t’

2. PULL AND PUSH FACTORSFOR MIGRATION

Crossborder migrationinto Thailand has steadily increased sincethemid-1980s
and early 1990s. During these periods, the country hasmoved fromlabour intensve

16 Rukumnuaykit, Pungpond (2009), A synthesis report on labour migration policies,
management and immigration pressurein thailand. (International Labour Organization),5.
17 K anchanadit, Supra note. 6, 5.
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operationsto more capital or technology intensive manufacturing sectors. The
huge economic disparitieswithin the Great M ekong Sub-region cause labour
migrationto Thailand. Theincreasein migrant workersfrom neighboring countries
can a so be explained by push and pull factors. Different internal push and pull
factorsinfluencemigrant workersfrom neighboring countriesto migrateto Thailand
insearch of work. Itisclear that the wage difference between the countries of
origin and destination determinetheflow of migration. Thehighlevel of extreme
poverty isthe push factor for migrant workersto moveto Thailand. They seek
waysto securetheir sourcesof incomeand diversify economicrisksby havinga
household member becomeamigrant worker. Oneof Thailand'spull factorsisits
dual economy, i.e. thereisboth acapital-intensive sector, which employshighly
educated and speciaized skilled workersfor high wagesand other benefitsand a
labour-intensive sector, which tendsto hirelow skilled and temporary workers
without offering benefits or job security. The presence of adual economy in
Thailand causes migrant workersto enter Thailand becausethere arejobsfor
them aslong aswage differentials persist. Even though 60% of Thai workers,
having ardatively low level of education and engaged in agriculture, congtruction,
and other informal economies, thereisan increasing demand for migrant workers
towork dirty, dangerous, and difficult jobs. Infact, they are pulled in by those
factors.18

The push factorsarelack of economic opportunity and internal political strife.
Whilelow incomeand poverty aremajor push factorsfor labour migrantsfrom
Thailand sneighboring countries, politica ingtability and adminigtrativeinefficiency
arethe other important reasons. Thesefactors push many peopleto Thailand not
merely for an economic opportunity but also asasecurity from the exploitative
and violent abusewhich causevast mg ority of themintolerableto survive. Some
Myanmar migrantshad beenlivinginareasof internad armed conflict, wherethere
still existsfighting between ethnic minority-based armed opposition groupsand
the centrd Myanmar government. “ Although such conflictshave greetly decreased
...., thereremain pockets of resistancein Southeastern Shan State, andin small
areasof Kayin, Kayah and Mon Statesand in Tanintharyi Division. Migrants
from theseregionshave often beenvictimsof or witnessestotheMyanmar Army’s
counterinsurgency activities, including forced |abour and forced rel ocation.” 1°

3. CHANGINGFACEOFTHEFISHING SECTOR
Fishing hasalways provided livelihood for thoseliving along Thailand' sfertile
coastline. Sincethe second half of the 20th century, therapid industrialization of

18 Rukumnuaykit, Supran. 16, 4.
19 | bidem.

78 | Universitas : An academique annual



thefishing sector and the Thai economy more broadly hasdragtically changed the
character of fishing work. A cabinet decision by theRoya Thai Governmentin
1993% granted permission for migrantstowork inthe Thai fishingindustry in 22
coastal provinces. Thispolicy shift coincided with amgjor declineininterna
migrantsfromthe Northeastern region of Thailandwillingtowork onfishing boats.
Thischangein policy created agreater range of employment optionsfor low-
skilled workers, particularly in construction and export-oriented manufacturing,
gparkingaggnificant shift of the Thai |abour forceto thefisheriessector. Employers
within thefishing sector realized that migrant workerscould be utilized tofill the
emerging labour shortages. Migration to Thailand inlarge numberswas severa
timesgreater than those avail ablein their home countries. Even though they were
paid less than Tha workers, they worked harder, and did not demand any
additional health or social security benefits. Asthe Department of Fisheriesis
awareof theongoing labour shortagefaced by theindustry, the Marine Fisheries
Management Master Plan stated that: “ Chronic shortage of fishing hands had
epidemic Thai commercial fisheriesfor quite sometime. Although wagesunder
the catch-sharing system used to serve asagood incentive, the actua pay had...
been lesscompetitive....” %

InMay 2012, an National FisheriesAssociation of Thailand survey estimated
142,845 fishermen asitsmembership. Itisacknowledged that most of the migrant
fishermen on Thai fishing boatswere undocumented workerswho had entered
Thailandinviolation of thelmmigrationAct, 1979, and who had not registeredin
sgnificant numbersunder the Department of Employment periodic migrant worker
registration office. Oneof thereasonsfor their failureinregistrationislargely due
tothefact that they were at seaduring registration periods. Furthermore, many
boat ownersare unwilling to pay the costs of registration and to obtain work
permit because of highturnover of crew members. Itisasothefact that fishermen
often changeemployersif they canearn moreor can find better working conditions,
or if they want towork with their friendsand colleagues. Thefrequent movement
between vesselsisal so the reason that the empl oyersto withhold their pay and
limit thefreedom. Hence, theemployersareunwilling to pay the coststoregularize

20 Environmental Justice Foundation, (2010), “ All at sea: The abuse of human rights aboard
illegal fishing vessels’,11, Retrieved from http://ejfoundation.org/oceans/all-at-sea-
report.

21 International Labour Organization, (2013), Employment practices and working
conditions in thailand’s fishing sector, (Bangkok), 27. ILO Tripartite action to protect
the rights of migration workers within and from the greater mekong sub-region (GMS
Triangle Project) and Asian research center for migration asian studies, Chulalongkorn
University, Thailand.
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theirregular migrant fishermen. A work permit tiesaworker to one employer,
and therefore regular migrant fishermen becomeirregular when they change
employers, unlessthey havethe permission of theemployer and theauthorities.
Migrant fishermen who manageto register and obtain the correct work permits
frequently do so through alabour broker. While some brokerslegitimately try to
ass s migrantswith the process, thereisalwaysgreater possbility of overcharging,
and thereisno remedy to seek justicein the case of exploitation. Evenif the
migrantsare ableto register themsel ves under the Department of Employment,
agentsor boat captains often seize and hold their passportsand work permits,
preventing them from leaving Situationsinwhichther rightsareabused. If forced
to gointo debt with abroker over registration fees, workersmay find themselves
insituationsof debt bondage, and may haveto work without remuneration until
thedebt ispaid. Theseinclude simply accepting thefirst job they are offered by
brokersor recruitment agentsbecause of alack of labour market information, the
sanctuary fromarrest for irregular migration provided by work on fishing boats,
the opportunity to save greater amounts of money dueto long periods of time
spent at sea, and the numerousforms of coercion and deception used by brokers
and employersto get migrantstowork on fishing vessdls. Despitethelarge number
of illegd migrant workers, Thailand' sfishingindustry isstill experiencing alabour
shortage. The use of foreign migrant workersto fill the labour demands of the
fishing sector isunlikely to change. Most Thai fishermen who work withinthe
industry do not wish to seetheir children pursuefishing as an occupation.?

These challengesto the sustai nability and businessmodel s of thefishing sector
have devel oped alongside dramatic changesto the composition of the sector’s
workforce. Shortagesof Thai workerswillingtowork onfishing vessdls, emerging
smultaneoudy with expanding structurd differencesin population demographics
and economic devel opment between Thailand and its neighbouring countries,
havetransformed fishing crewsto predominantly consist of migrant workersfrom
Cambodiaand Myanmar. Regul ating the employment of these migrantsaboard
Thailand' sfishing fleet has proven complex for authorities. Thesefactorshaveal
contributed to thevulnerability of fishers, and there have been severa reportsof
abuse and expl oitation on board Thai fishing vessels. 2

4. STATUSOFMIGRANT FISHERMEN

Thailand isthelargest seafood exporter in theworld. The seaf ood-processing
and commercid fishingindustriesarevital componentsof the emerging economy

22 | bidem, 28.
23 |bid.
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of Thailand and largest in Southeast Asia. SamutSakhon province, in central
Thailand, isoneof themost important fishing and seafood processing centersand
has continuoudly attracted migrants. Thefishermen are expected towork 18-20
hours per day, and 7 daysper week. The cramped living quarters have shortages
of drinking weter. Those, who do not live up to the expectationsof their employers,
receivephysica violence, denia of necessary medical care, and even maiming or
death in some cases. Further, the migrant fishermen are notableto leave thejob
dueto accrued debts, fear of abusefrom the captain, and thefact that they areat
seafar from the shore.?* Sincethey often depend on the assi stance of broker or
agent to crosstheborder from Myanmar, traveling with an agent easesthejourney,
asagentstypically have connectionswith authoritiesand arewell-versedinthe
ways of smuggling undocumented persons across the border undetected. For
their service, agentsdemand trangportation fees. Asmany of the migrantsarenot
isapositionto pay that fee, agentstell them that their fee can be met worked of f
inafew monthstimethrough ajobin Thaland. Whilearrangementsvary, brokers
often arrangejob placementsfor theworkersthey transport.

Migrant fishermen are extremely vulnerable to human trafficking for labor
exploitation for anumber of reasons.

(1) The fact that migrant workers are more susceptible to harassment and
exploitation from those who arein power like employers, boat captains,
recruitment agents, government authoritiesand the police. Thevast mgority
of them on Thai fishing boats are undocumented migrant workerswithout
registeration with the Ministry of Labour and areinviolationof Thailand's
immigrationlaw. Asaresult, many of themlivein constant fear of deportation
and slently suffer through explaitativeworking conditionsand discrimination
inorder tomaintainalow profile. Migrants, who manageto register with the
Ministry of Labour and obtain work permitsto belegaly employed, usualy
do sowiththehelp of abroker or agent, but they aretoo often deceived and
coerced by brokersand agenciesand forced to work on board vesselsunder
thethreat of forceor by meansof debt bondagetotheir employersor totheir
brokers.

(2) Fishermenareforcedtowork for long hours. Itisespecialy truefor long-
haul fishing boatsbecausethey do not returnto Thai shoresfor many weeks
or monthsat atimeand it isnot possiblefor them to escape or to receive
ass stanceif their working conditionsbecome unacceptable and get very low
pay, and thework isintense, hazardousand difficult.

24 International Labour Organization, Supran. 21,1.
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(3) Evenwhen adequatelabor protection existsfor migrant fishermen, they are
il oftenfound vul nerableto expl oitation and trafficking dueto theincons stent
nature of the government in addressing the needs of migrant workers. The
government and the police adopt an off-and-on approach to alien worker
problems on ad hoc basis and some official seven facilitate or undertake
human trafficking themselves. Hence, instead of seeking out protection or
filing complaintsto proper authorities, they often chooseto keep quiet out of
fear. Itisthrough thesevulnerabilitiesthey becomeeasy targetsfor traffickers
and those who exploit their labor and their situations.?® Victims describe
illness, physical injury, starvation, lack of pay, psychological and sexua abuse,
deaths, and their vulnerability on board vessalsin remotel ocations of the sea
for months and years at atime. Less than half of all the migrants are
undocumented and thereforethey areillegd . A sgnificant proportion of migrant
workershave beentraffickedinto Thailand mostly from Myanmar, Cambodia
and Laos. According to the I nternational Transport Workers Federation and
the United NationsInter-Agency Project of human Trafficking, somemigrant
boys and men are most unfortunate as they end up working on the Thai
fishing vessalsthat ply the South China Sea, an areawhich isnotoriousfor
highincidencesof illega unreported and unregulated fishing. Sold by brokers
to Thai fishing boat captains, these migrants suffer thetreatment asvirtua
daves. They are subject to constant beatingsand are compelled towork in
inhumane conditionsfor several dayswithout sleep or meals. Wagesand
travel documentsarewithheld for years. In case the migrantswant to send
money tother relatives, the paymentsgo through brokersaffiliated with the
Captain. Inmany of theinstancesthe money isstolen, and never reach to the
family of themigrants. The Thai Captain do not want to gpproach shorefor
fear of being arrested for illegd fishing. TheThai fishing vessalsareput at sea
for yearsat atime, restocked by supply vesselsor at remoteislands. Asa
result, itisextremely difficult for crew to escapefrom their bondagewithout
therisk of drowning or being marooned. If they dojump out of the ship, they
have alwaysrisk to life. Deserters are often chased by their captainsare
brutally punished. Thosewho take shelter in theforests are subsequently
sold to plantation owners, who force them to work in thefields under the
sameslave like conditionsthey endured at sea. Thai fishing and seafood

25 Glenn, Schulz Kelly (2012), “An Assessment of the effectiveness of protection
mechanismsfor migrant workers: A case study of fisherman form myanmar inthailand”,
2-3, Retrieved from http://www.icird.org/publications?ask=file& action.. f... International
Conferenceon International Relations and Development.
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processing industries has a hidden cost human trafficking and labour
exploitation.?®

5. HUMANRIGHTSISSUESIN THAI FISHERY INDUSTRY

In Thailand, thefishery industry hasbeenimplicated in widespread exploitation
and abuse of workers, including forced labour and humantrafficking.?” The Thai
fishing industry isbuilt on davery, even being negligent about enforcing legal
standards of wages and working conditionsfor migrant workers. Itisreported
that workershad no employment contractsor they did wereillegal contracts. Sea
fisherieswork does not placelimitson working hoursor requires set periods of
rest. They work 17-24 hours per day with no pay or without overtime pay, they
do not have set working hoursand nor adequate rest, men workersamong boat
ownerswork likeanimals. Thesurvey found children under theage of 18 working
on Thai fishing vessals.? 1n 2013 astudy published by theILO found that 17% of
600fishermenin Thailand said that they worked againgt their will and wereunable
toleavefor threat of financia pendlties, thethreat of violence or being reporting
toauthorities. Around six of ten migrantswho had been forced towork on Thal
fishing boats said that they had seen the murder of another worker, aworker on
Thai boat who tried to rebel, escape, or wasno longer fit for work, and had risk
to bethrown overboard according to 22009 survey by the U.N. Inter-Agency
Project on Human Trafficking.?®

(A) Human Trafficking

Human trafficking and labour abusein Thailand’ sfisheries sector show up cruel
human rightsabuses, human trafficking and murder in Thailand’ sfishingindustry.
TheHidden Cost documented human trafficking and associated human rights
and|abour abuses, including confiscation of identification documents, with holding
of pay, forced detention and bonded |abour in the Thailand’ sfishing industry.
Poor and disorder fisheriesmanagement hasresulted inthemgority of Thalland's
fisheriesbecoming over-exploited. Theresult isthat boat operators perpetuate
poor working conditionsand keep |ow wages. Forced, bonded and dave labour
remain common place acrossthe country; particularly inthe Thailand’ sfishing
boats. Thewidespread use of violenceand the heavy rdiance ontrafficked workers
tofill labour shortagesand reduce codtsispartly aconsequenceof thegovernment’s

26 International Labour Organization, Supra note 21, 26.

27 | bidem. xi.

28 |bid.

29 Brown, Sophie Tackling thailand’s human trafficking problem, Retrieved from http:/
/edition.cnn.com/2014/06/20/worl d/asialthail and-trafficking-report/
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rel uctanceto ensure sustai nable management of fisheriesaswell astheindustry’s
unwillingnessto moderniseand invest in labour saving technol ogy. The abuse of
vulnerablemigrant workers underpinsthe economic modd of Thailand'sfishing
industry. Thecaseof humantrafficking andlabor exploitation, according to migrant
workersin SamutSakhon’s shrimp processing plants, have been documented by
both the Non-Governmental Organizationsand the news media. The shrimp
industry isheavily reliant on migrant workers, many of whom aretrafficked and
facearduousjourneysbefore having to endure abusive conditionsin Thailand’'s
exploitative shrimp factories. The shrimpindustry, including human trafficking,
exploitation, bonded and child labour, remain widespread. The Thai policeand
border officialsfrequently subject migrants documented or undocumented to
harassment, extortion and arrest. Insdersarea so known to haveinformed owners
of abusivefactoriesbeforeanimpending raid by the Thai authorities. Corruption,
harassment and abuse strongly contributeto themarginalisation of migrant workers
within Thai society. TheThai shrimpindustry hasahidden cost: humantrafficking
and labour exploitation.*

(B) Human RightsAbusein Health Care Sector

Providing hedthfacilitiesto migrantsisacomplex and chdlengingissuefor Tha
hedlth policymakers. It iscomplex becausethe hed th needsof migrantsarerdated
withtheir past hedlth histories. It ischalenging a so dueto the other factors. the
movement of migrantsbringsdifficultieson particular hospital sbecause many
migrantsdo not speak Thal language or fully understand the Thai culture. Often
they do not have money to purchase hedlthinsurance and facilitiesand even most
migrantsareirresponsibleand do not want utilizelocal hedthfadilities®! InThailand,
migrantsparticularly from Myanmar, suffer from diseasesthat arerarein Thailand,
and therefore cause public healthrisk. It isbelieved that migrantsplace aburden
on government hospitalsnear theborder by using servicesfor which they arenot
ableto pay. Before applying for awork permit, they are required to undergo
medical testsfor tuberculosis, leprosy, elephantiasis, syphilis, drug addiction,
acoholismand pregnancy. However, theregisered migrantsin Thalland aredigible
for hedlthinsurance asif they were enrolled inthe Government’s 30 Baht Hedlth
Scheme. They arefirst expected to pay 600 Baht for amedical exam and 2,200
Baht for oneyear healthinsurance. Their insurance contributionsof 1,300 Baht
per person transferred to the Provincia Public Health Office, and local hospitals
could bereimbursed fromthat fund for their treatment. Migrant fundsfor health

30 Environment Justice Foundation (2013), The hidden cost: Human rights abuses in
thailand’s shrimp industry, (London), 4-5.
31 Baker, Simon (2011), “Migration and health”, 85 in: Hugue Supran. 2.

84 | Universitas : An academique annual



insurance were a so used to support health promotion and prevention of disease.
Sincetheinsurance doesnot cover dentd care, the Thai Red Cross Society tries
to meet some of the need for dental care every month by sponsoring amobile
denta clinictothemigrant workersto visit Steswith concentrationsof migrants.
Theunregistered migrantsdo not qudify for healthinsuranceand they arerequired
to pay thefull cost of any health treatment. Moreover, someprovincia hospitals
maintain policiesof reporting migrantsto theimmigration authorities, thusreducing
thelikelihood of migrantsusing the hospital. Thelack of trestment resultsinto
longer and more seriousillnesses. Lack of accessto health canasogiveriseto
sgnificant negative externditiesfor public health lack of awarenessof and lack of
accessto prevention servicesfor HIV/AIDS. The health condition of irregular
migrantsisoften significantly below the Thai standard, because many migrants
receivelimited or no perinatal care, essentia vaccinationsand frequently livein
environmentswith poor basic hygieneand sanitation.® Migrant children also suffer
fromthelack of healthcare, whereasall Thai childrenreceivefreevaccinations
against tuberculosis, diphtheria, pertussis, tetanus, oral polio virus, and meades.
Even the migrant adultsrarely receive health trestment. The main obstacleto
receiving medical careisthat they are not permitted to be away fromtheir jobs.
Most employersmake no provisionfor sick leave. If aworker isabsent for the
day, heisnot paid. Workersin city can be ableto seek healthcare after work
hours, although that can aso be difficult whenworking for 12 hoursor morea
day. Domestic workersand agricultural workersgenerally liveat their workplace
and are often not allowed to be away e sewhere. Language differencesare often
ato communication barrier between Thai health workersand migrant clients,
because hospital formsareavailableonly in Thai language.®

TheRoyal Thai Government formally requested International Organizationfor
Migration to assist in addressing the health needs of migrantsfrom Myanmar,
irrespective of thefact whether they havelega statusor not. It wasencouraging
toreceiveastrong appeal by the Ministry of ForeignAffair and the Ministry of
Public Hedlth to adopt and develop migrant inclusive policiesand strategiesfor
migrant workers. Thisresulted into anumber of consultativemeetingswith centra
andlocal level Ministry of Public Health staff aswell asvariousNGOsworking
withmigrantsin Thailand. Thus, an agreement could be possiblethat themigrant
health program must concentrate on migrants, in particular unregistered migrants,
living or working outsidethetemporary sheltersaong the border. International
organi zationsand NGOs areimplementing many programmesto improve health

32 Huguet, and Punpuing, Supran. 8.
33 |bidem, 41.
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conditions and health services in the border areas, while the International
Organization for Migration and the Ministry of Public Health have been
collaborating with Provincial/District Health Officesand relevant public heglth
facilitiesso that innovation and sustainable means coul d be devel oped for providing
basi ¢ hedlth servicesto migrants. TheWorld Health Organization officein Thailand
carriesout the Border Health Programme, under which technical publications
andinformation are produced, technical meetingsare organi zed and coordination
is strengthened. The Programme operates in 10 Thai provinces bordering
Myanmar from ChiangRai in the north to Ranong in the south. Since migrant
familiesaremobile, they often do not keep their medical records. The Programme
has devel oped and distributed widely child health booklet in Burmese, Thai and
English language, that mother scan retain and that can be used to record basic
information about pregnant history, and the growth and immunization of thechild.
The Programme organizes annual border health meeting in border provincein
order to improve coordination among the government, UN agencies, NGOs,
donorsand others. The purposeistoimprove datacollection on migrantsand a
systemishbeing established within Ministry of Public Healthto collect and compile
statisti cs about migrantsfrom government hospitalsand clinics.®* The heal th of
migrantsisanimportant issuefor policymakersfrom ahuman rightsperspective,
anditisimportant that they should begiven accessto bas ¢ hedth services. Regular
migrantscan accessthe Tha hedth systemn, but many of them, do not take advantage
of thisfacility. The outpatient utilization ratefor themislower than theratefor
Thais, hence, it appearsthat many of them seek medical ass stancefromthe Thai
hedth sysemonly whenthey areserioudy ill. Morethan haf of theregular migrants
did not collect their health cardswhich would have entitled them accessto the
hedth system. Althoughirregular migrantsand those accompanying regular migrant
workersdo not havetheright to obtain health insurance cards, they areableto
accesspublic hedth-care services, aslong asthey can pay for them. Many migrants
arereluctant to seek hedlth facilitiesdueto anumber of reasons, such asLanguage
and culturd barriers, percelved and red discrimination, fear of arrest for not having
proper documentsand aninability to pay thefees. Hedlth system serviceprovison
inpublic hospitalsiscomplex; itisdivided into severa stagesand departments,
such asregistration, outpatient, |aboratory, radiol ogy, pharmacy and accounting.
Moreover, someemployersseize migrants work permitsto prevent them from
leaving their jobs. Suchinstances of exploitation cause additional obstaclesfor
migrant workersin accessing health facilities. Many migrants complain about
discriminaionintrestment withlower sandardsin comparisonto Smilar trestment
givento Thal nationals. In some provinces, hospital officialshave notified the

34 |bid, 41-42.
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policewhen migrant workerssought hedlth careand the migrantswere subsequently
arrested. In addition, the absence of legal status causesinsecurity to migrants,
and assuchthey try to avoid leaving their living and working environmentsto
seek health care and other services. Furthermore, many migrantsare also not
aware about their rightsto health care.®

(C) Human RightsAbusein Education Sector

The UN Convention on the Rightsof the Child®obliges Thailand to providefor
al children, including the children of migrants, withtheright to education. There
were 93,000 persons under the age of 15 among personswho were registered
asmigrantswithMinistry of Interior in 2011. Thisfigureincluded 63,000 children
from Myanmar under theage of 12. They accounted for 6.9% of the number of
persons from Myanmar who were registered with Ministry of Interior, 3.3%
migrantsfrom Cambodiaor 2.7% from Laos. Persons, who areregistered, have
aright accessto socia servicesin Thailand, including educationinloca public
schools. However, theenrolment rateindi cated no children of unregistered migrants
were attending school. Thelow percentageisrelating to anumber of barriers.
Someof locad schoolsrefusedto admit the children of migrants. Eventheexpensive
feecreateshurdlefor migrant families, in sending their childrento schools.3” The
80% of migrant parentsdo not send their childrento Thai schoolsbecausethey
fed that the school curricular wasnot adequateto preparetheir childrenfor return
tothelr country. Thai schoolsteachin Tha and aso focuson Tha national story
and culture asthey should. However, it does not adequately meet thelinguistic,
socid, and educational needsof migrant children whosefamilieswishto someday
returnto their country. One of thereasonsasto why migrant parentsdo not send
their childrentoloca school sisbecauseof discrimination againgt migrant children.
In order to adopt progressive move for education of migrant children, the
Government passed adecision on 5 July 2005 on education for al peopleliving
inThailand, including migrant children, regardiessof their identity status, except
for displaced personsin thetemporary. Since 2005, the Ministry of Education
has, directed schoolsto admit all students. An amendment to lawsrestricting
migrant childrenfromtravelling outsdetheir resdentid areasisanother progressve
moveof the Government of Thailand. Theamendment letsmigrant childrentravel
outsidetheir areas of residencefor study purposeswithout seeking permission.3

35 Baker, Qupran. 31, 87.

36 Convention on the Rights of the Child, Retrieved from http://www.ohchr.org/en/
professionalinterest/pages/crc.aspx.

87 Huguet and Punpuing, Supra n. 8, 43.

38 Jampaklay, Aree (2011) “Migration and children”, 97 in: Hugue Supran. 2.
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A royal mandate grantsevery person on Thai soil both Thai and non-Thai the
right to an education. It recognizesthat the Thai mainstream educationa system
may not adequately serveall sectorsof the population, it allowsthereforenon-
formal education institutionsto addressthe specialized needs of those sectors,
whilemaintaining national security and educational standards. Thesepolicieshave
reached only to 13-28% of migrant children between the ages of 5 and 14.
However, amgority of migrant children till remain outsdeof theeducation system.
Raks Thai Foundation, for example, found that |essthan 10% of the Burmese
childreninMahachai commercial district of SamutSakhon provincewereinthe
school system. World Vision estimated that morethan half of the statelesschildren
living in Mukdahan, aborder provincein the Northeast were not enrolled in
schools. Meanwhile, Office of the Basic Education Commission hasrecorded
that only 75,000 migrant childrenwereenrolledin Thai schools. Itisnot surprising,
that the National Stati stics Officereported that migrant children account for one
of thelargest numbers of some 900,000 children of primary school agenotin
school or with late enrolment, and that the proportion of migrant childrenin
government schoolsisvery low. In addition to the government schools, more
than 50 NGO-run learning centresfor migrant children provided educational
servicesto about 6,000 children Mae Sot, Mae Ramat, and Phopphradistricts
of Tak province. These centresfollow Myanmar and English languagesasthe
modeof ingtruction. Fang district, Chiang Mal, oneof thelargest orangeplantation
areasin Thailand, isapopular destination for migrantsfrom the Shan state of
Myanmar. A number of schools catering to them have been established in the
digtrict. With support from the United Nations Children’sFund Thailand, seven
schoolsinside orange orchards have been established to provide basic primary
educationto around 300 migrant children. Thesespecid schoolsarevery beneficid
in providing migrant children with the basic knowledge needed for their future
liveseitherinThalland or inthelr parents country of origin. Theschools' curricular
Instruction on ethnic traditions and cultures. These special schoolsprovidean
aternativefor migrant children whose education level isvery low for their age,
which creates hurdleto take admission in Thai schoolsand speak good Thal
language.®®

CONCLUSION

Therapid growth of Thailand’ sfishing industry hasresulted in adrivefor cheap
labour and it seemsthat humanrightsvictimswho end upinfishing industry appear
tobethemost at risk of exploitation and abuse. The status of migrant workersin

39 | bidem, 97- 98.
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Thailand remainsweak. Migrant workersin Thailand are highly susceptibleto
exploitation and human rights abuse by agentsand employers. Theimmigration
systemiscomplicated, costly and poorly communicated. Thisreasonincreased
the sensibility of migrant workersto trafficking, exploitation and abuse. Human
rightsabuse remainscommon and i nsufficient progress has been made by both of
thefishingindustry and authoritiesto properly regulate Thailand’ spre processing
facilities. Infishing industry that has become so heavily dependent upon cheap
thereisaneed for concerted and sustained effortsby all stakeholdersto regulate
thefishing sector and lend protection to themigrant workerswho drivethefishing
industry forward with their effort. Exploitativelabour practicesand humanrights
abuse have becomeanintegral part of the Thai fishingindustry. The continued
failure by Government and industry to act could have severe consegquencesfor
thefishing sector and thewider to Thai economy. Combating human rightsabuse
and exploitation among migrant workersin fishing industry presentsan enormous
challenge. Thisisassignablenot only to migrant workerslack of accesstolega
migration channelsbut also to the lack of oversight of employer adherenceto
nationa law. Effectiveimplementation will require significant improvementin
oversght and enforcement by Thal authoritiesaswell aswithinthefishingindudiry.
Thetransparency and traceability are needed throughout the Thai fishing industry.
Thiswill requireurgent commitmentsfrom Government and industry to apply the
necessary pressurefor immediate and effective action to combat human rights
abuseaswell asdavery andforced labour.
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Abstract

The concept of * Social Security’ is based on the
ideals of human dignity and social justice. The
underlying idea behind social security measures
isthat a citizen who has contributed or islikely to
contributeto hiscountry'swelfare should be given
protection against certain risks. Social security
is one of the pillars on which the structure of
welfare Saterests, and it constitutesthe hard core
of social policy in most countries. It is though
social security measures that the Sate attempts
to maintain every citizen at a certain prescribed
level below which no oneisallowed to fall. Itis
the security that society furnishes though
appropriate organisation, against certainrisksto
which its members are exposed. Social security
system comprises health and unemployment
insurance, family allowances, provident funds,
pensions and gratuity schemes, and widows™ and
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to the action programs of government intended
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1. Promotion and Recognition of Social Security Protectionsin India
2. Congtitutional Validity of Social Security
3. Liberal Construction of Social Security L egidation
(A)Employees Provident Fundsand Miscellaneous ProvisionsAct, 1952
(B) Employees StateInsuranceAct, 1948
(C)Payment of Gratuity Act, 1972
(D) Employee’'sCompensationAct, 1923
Concluson

INTRODUCTION

Theterm* Socia Security’ which originated in the United States of Americahas
spread throughout the World. The Labour Government’s Socia Security Act,
1938 inNew Zed and provided the most comprehensiveinterpretation of Social
Security at that time. Although term hasbeen usedin many varietiesof ways, and
so broadly asit sometimes|oseany valueasaterm of precision.! “Theconcept
of Socia Security isbased ontheidea sof human dignity and social justice. The
underlyingideabehind socid security measuresisthat acitizenwho hascontributed
orislikdy to contributeto hiscountry’ swelfare should begiven protection againgt
certainrisks.” 2 Thelarge gaps existing between the rich and the poor and the
unorganized workersand the organized workershaveledin severa countriesto
attempts at providing social and economic security to the poor and to the
unorganized sectors. Socid security isoneof the pillarson which the structure of
welfare Staterests, and it condtitutesthe hard core of socia policy inmost countries.
Itisthough social security measuresthat the State attemptsto maintain every
citizenat acertain prescribed level below whichno oneisalowedtofdl. Itisthe
security that society furnishesthough appropriate organi sation, against certain
riskstowhichitsmembersareexposed. Socia security system compriseshedth
and unemployment insurance, family allowances, provident funds, pensionsand
gratuity schemes, and widows and survivors allowances. Socid Security may
refer to the action programs of government intended to promote thewelfare of
the popul ation though assi stance measures guaranteei ng accessto sufficient
resources for food and shelter and to promote health and well-being for the
populationat large.

1 Cohen, Haber W. (1960). Social security programs problems and policies. (lllinois :
RichardD. IrvinInc., Homewood), 28-29.
2 International Labour Organization (1942). Approachto social security, 80.
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TheUniversa Declaration of Human Rights, 1948 hasrecogni sed protection of
socia security ashumanrights. According tothe Declaration that “every oneas
a member of the society has the right to social security and is entitled to
realization through national efforts and international co-operation and in
accordance with the organisation and resources of each state of economic,
social and cultural rightsindispensableto hispersonality” .2 The Declaration
further providesthat “ everyone hastheright to a standard of living adequate
for the health, and well being of himself and of his family, including food,
clothing, housing, and medical care and necessary social services and the
right to security in the event of unemployment, sickness, disability,
widowhood, old age, or other lack of livelihood or circumstances beyond
hiscontrol” .4

Theroleof thelnternational Labour Organisation (ILO) inmaintaining standards
of socia security at theinternationa level hasbeen significant. TheSocia Security
(Minimum Standards) Convention adopted in 1952 embodied universaly accepted
basic principlesand common standards of Social Security. ThelLO, through
these principles, have highlighted and guarded workersinterest throughout the
World.

TheWorld Devel opment Report of 1997 statesthat Socia Security isan essential
ingredient inthe protection, development and full utilization of human resources,
and should, therefore belooked upon asaninvestment both for the devel opment
of human resources and human development. ® A Social Security Schemeis
essentially apersond serviceto cover aperson and hisdependents, and itssuccess
Ismeasuredintermsof benefitssuch asMedica, Sickness, and Compensationin
case of disablement asso on. The Report® prepared by the ILO for developing
countriesstatesthat modern social security programsmay beregarded asdevices
toredigtributeincomewithinther field and according totheir structure, may divest
part of thefruitsof currents productionsfor the benefitsof insured workers: securing
minimum pensionfor lower paid colleagues, speed and socid cost of widowhood
andinvalidity, and morewidely by appropriatetax measures.” Socia Security
Schemesareimportant fromtwo viewpoints: Firstly, these congtitute an important
steptowardsthegod of welfare State. Secondly, they enableworkersto become

UDHR: Article22.

Ibidem, Art. 25.

(1997) World devel opment report, 182 and 268, available at www.undp.org
ILO (1984). Introduction of social security, 123.

Ibidem.

N o o b~ W
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moreefficient and thusreduce wastage arising fromindustrial disputes.®

Social security protections appear asafoundation creating rightsincorporated
and protected as other fundamental human rights. Theserightsare on sound
basis, developedin social security law of variouscountrieson genera principles,
likeuniversality socid justice, territoriality, equitable covering reciprocity, etc
adopted according to needs of aparticular country, asthe public policy on socia
security dependson the socia and economica positionsinthe particular nation.
Every nation progresseswith its peopleand not inisolation, which contributeand
pavetheway for al round development. Lack of Socid Security impedesindudtria
productions and also preventsformation of astable and efficient work force.
Socia Security measures should not be considered a burden but a wide
investment, which paysrich dividendsinlong term. According to the Report of
theNational Commission on Labour 1969, “ Socia Security hasbecomeafact of
lifeand these measures haveintroduced on element of stability and protectionin
themidst of the stressesand strainsof modernlife. Itisamajor aspect of public
policy today and the extent of its prevalenceisameasure of the progressmade
by acountry towardstheideaof awelfare State” .2

Itismanifestly clear by going though al the definitionsthat medical care, Sckness
benefit, unemployment benefit, old age benefit, maternity benefit, survivor’sbenefit
are certain benefits covered by theterm social security. Therefore, it becomes
theessentia duty of awelfare Stateto makelegidations providing socia security
tothepersonswho deservefor it. Thesocia security legidationisapart of social
welfarelegidation, which emerged and was evolved whenlaissezfairedid not
work well. In addition to above awareness of workers about their rights,
progressive labour policies of the State and ILO Conventions!'® and
recommendationsare certain factorsbehind these social security legidations. In
view of the above factors, the Legislature has enacted some social security

8 Giri, V.V. (1965). Labour problemsin Indianindustry, (Bombay : Himalaya Publishing
House), 248.

9 (1969). Report of the national commission on labour.

10 Socia Security (Minimum Standards) Convention, 1952 defines nine branchesin social
security (medical care, sickness benefit, unemployment benefit, old age benefit,
employment injury benefit, family benefit, maternity benefit, survivor’s benefit) and
sets minimum standards for these benefits concerning scope of coverage, kinds of
benefits, their duration and their qualifying conditions. Other ILO Conventions on
social security are: Equality of Treatment (Social Security) Convention, 1962,
Maintenance of Social Security Rights Convention, 1982, Medical Care and Sickness
Benefit Convention, 1969, Employment Injury Benefits Convention, 1964 and Maternity
Protection Convention, 2000.
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legidlationslike Employees Compensation Act, 1923; The Employees’ State
Insurance Act, 1948 (ESI Act); The Employees Provident Funds and
Miscellaneous ProvisonsAct, 1952, (EPFAct) Maternity Benefit Act, 1961 and
Payment of Gratuity Act, 1972. These enactments providefor distinct type of
social security benefitsin order to meet or combat against asocial risk towhich
employed personsor their dependantsare exposed. Judiciary hasaso playeda
sgnificant and praisaworthy rolewhichinterpreting the provision of these socid
security legidations. Inthisarticlean attempt hasbeen madeto ascertain to what
extent judiciary has protected the interest of down trodden by way of giving
innovating interpretationsof theselegidations. Therefore, thejudicia approach
towardstheinterpretation of theselegidationshasbeen highlightedin this paper.

1. PROMOTION AND RECOGNITION OF SOCIAL SECURITY
PROTECTIONSIN INDIA

Social Security protections schemes have been in existence since thetimes of
immemorid. InAncient India, thereweregroups, guilds, joint family and some
Ingtitutions, which had consdered socia security asservicetowardsthemankind.
The Great King Ashokaand Chandraguptawereleading ruleswho had considered
peopleastheir children and had responsibility to servethem better. Thiswasthe
eraof charity, and humanitarian fedingstoward social security. Medievd India
wasthedarkest period in devel opment of social security protections. Mg ority
of rulers were engaged in wars and could not take care of social security
protections and welfare of people. Thiswasthe eraof charity, where social
security depended upon will and wish of rulers. Rulers, such as Sher Sah Suri
andthe Great Akbar cong dered socid security protectionsasaninstrument needed
for the devel opment and welfare of people. During Modern India, the concept of
socid security hasbeen transformed from charity or donation and humanitarian
effortsto duty of government to protect interestsof the unprivileged and down
trodden strataof society. Inmoderntimes Socia Security hasbeen influencing
both social and economical policy of thenations. 1t

TheIndian Constitution guaranteessocial security protectionsunder Art. 38, 39,
41,42, 43 and 47.%2 In order to comply with the objectives enshrined in the
Condtitution, somesocid security legidationshavebeenimplemented. Theearliest

11 Giri, Qupran. 8, 247.

12 The Part IV of Indian Constitution provides for various policies to its citizens, with
respect to social security. “Art. 39-A, right to an adequate means of livelihood; Art. 41,
right to work, education and public assistance in certain cases; Art. 42, just and human
condition of worker and maternity relief; Art. 43, the State shall endeavor to secureto all
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of suchlegidationsisthe Employee’'s Compensation Act, 1923, which ensures
payment of compensation in case of apersonal injury to aworkman arising out of
and in the course of employment. The ESI Act, 1948 provides for medical,
sickness, dependents, disablement, maternity and funeral benefits. The EPFACt,
1952 and the Payment of Gratuity Act, 1972 providesfor retirement benefits.
TheMaternity Benefit Act, 1961 provides, to thoseworkerswho arenot covered
under the ESI Act, 1948 for maternity leave and medical facilitiesbeforeand
after thedelivery of thechild and benefitsfor family planning.

2. CONSTITUTIONAL VALIDITY OF SOCIAL SECURITY

Condtitution hasbeen considered asthe supremelaw of theland. Socia security
legidations serve astheinstrumentsto achieve the val ue goals mentioned in Part
11 and Part IV of the Constitution. There are many instances wherein
Consgtitutional validity of theselegidationshave been challenged in the Courts
fromtimetotime. In Basant Kumar Sarkar v. Eagle Rolling Mills Ltd.,13
Section 1(3) of ESI Act, 1948 was challenged before the Supreme Court. This
section confers powers upon the Central Government to appoint different dates
for operationsof different provisionsof theAct and alsofor different Statesand
different partsof any oneof the States. Therefore, Sec. 1(3) was contended to
be apiece of excessive delegations of powersand therefore, unconstitutional.
The Supreme Court held that Sec. 1(3) isacaseof conditional legidation not a
caseof delegated legidation. TheAct intendsto provided benefitstotheindustria
employeesin case of sickness, maternity, and employment injuriesand other
mattersrelating thereto. Therefore, it wasnot possiblefor thelegidatureto decide
inwhat areasand inwhich factoriesthe Act in question should apply onthedate
of comingintoforceof theAct. Inview of theabove, Sec. 1(3) of theAct was
held to be congtitutional.

In another case named Mohemmadali v. Union of India®®, anctificationissued
under Sec. 1(3)(b) of the EPF Act was challenged on the ground that the powers
conferred upon the Central Government under the section are unguided,
uncanalized and therefore, it amountsto excessive delegation of legidative powers
and ultimately unconstitutional. The Supreme Court held that “.. It cannot be

workers, agricultures, industrial or otherwise, work, aliving wage, condition of work
ensuring a decent standard of life; Art. 47, Duty to raise the standard of living and
improvement of health.

13 1964-11-LLJF105

14 |bidem; See also Regional Provident Fund Commissioner v. Laxmi Ratan Engineering
Works, 1962-11-LLJ-604

15 1964-1-LLJ536(SC)
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asserted that the powersentrusted to the Central Government to bring within the
purview of theAct such establishmentsor classof establishmentsasthe Government
may by natificationinthe Officia Gazettee specify isuncontrolled and uncanalised.
ThewholeActisdirected toingtitute provident fundsfor thebenefit of employees
infactoriesand other establishments, asthe preambleindicates... Thiscourt has
repeatedly laid downthat wherethediscretionto gpply theprovisonsof aparticular
datuteisleft with Government, it will be presumed that thediscretion sovested in
such ahighauthority will not beabused.”

In asubsequent case, the constitutional validity of Sec. 14B of EPFAct, 1952
was challenged asviolation of Art. 14 of the Constitution.® It was contended
before the Supreme Court that Sec. 14B of the EPFAct, 1952 confersunguided
and uncontrolled discretion upon the Regiona Provident Fund Commissioner to
impose such damage “as he may think fit”. The Supreme Court rejected the
contention by sayingthat it can’t be said that thereare no guidelines provided for
fixing the quantum of damagesunder theAct.” However, thereare certain cases
wherecertain provisionsof the EPF Act, 1952 were held to be uncondtitutional .18
Sec. 4(1)(b) of the Payment of Gratuity Act waschallenged asviolative of Art.
19(1)(g) of the Constitution.'® The Supreme Court held that the provisionsfor
payment of gratuity contained in Sec. 4(1)(b) of theAct, areoneof theminimal
serviceconditionswhich must bemadeavail ableto theemployeesnotwithstanding
thefinancia capacity of theemployer to bear itsburden and that the said provisions
areareasonablerestriction on theright of the employer to carry on hisbusiness
within themeaning of Art. 19(6) of the Congtitution, the said provisionsareboth
sustainableand valid.?° Likewisein Hindu Jea Band, M/s. Jaipur v. Regional
Director, ES Corporation, Jaipur?, Sec. 1(5) of the ESI Act was challenged
asunconstitutional becauseit authorizesthe State Government to extend all or
any of the provisions of the Act to other establishmentsin the State and thus

16 Organo Chemical Industriesand Another v. Union of India, 1979-11-LLJ-416(SC)

17 |bidem. There are certain other cases also where the constitutional validity of social
security legislation was challenged, but the courts held that these legislations were
consistent with the Constitution. These cases are Kunhipaly v. RP.F. Commissioner,
1966-1-LLJ-642; R.P.F. Commissioner v. FreeIndiaIndustries, 1964-1-L L J-662; Bharat
Board Millsv. RP.F. Commissioner, AIR 1957 Cal.702.

18 |n Wire Netting Sores Delhi and Another v. Regional P.F. Commissioner and Another,
(1981) 59 FJR 24, Sec. 7A of EPF Act, 1952 was held to be violative of Art. 14 of the
Consgtitution by the Delhi High Court. See also, Sonapur Tea Co. Ltd., v. Deputy
Commission, AIR 1962 SC 137.

19 Bakshish Singhv. Union of India, AIR 1994 SC 251.

20 | bidem.

21 AIR 1987 SC 1166.
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suffersfromthevice of excessive del egation of essential legidative powers. But
the Supreme Court found no merit in any of the contentionsraised in thewrit
petition.

After going through the cases discussed above, it isclear that thejudiciary has
judgedthevalidity of socid security legidationsinthelight of the goalsmentioned
inthe Condtitution. Itismanifestly clear that in most of the casesthejudiciary has
upheldthe congtitutiona validity of socia security legidations. Whiledoing soit
hasfollowed apragmatic approach by taking into account abenevolent attitude
and has done nothing which underminesthe supremacy of the constitution.

3. LIBERAL CONSTRUCTION OF SOCIAL SECURITY
LEGISLATION

Judiciary has performed animportant role by way of givinglibera and benevolent
construction to the social security legislations. It hasalways construed these
legidationsin favour of thewesker sectionsof thesociety. Moreover, the courts
have alwayswidened the scope and ambit of theselegidationsfromtimetotime.
Althoughitisnot possibleto discussall the casesinthis paper, yet an attempt has
been madeto discussafew of them.

(A) Employees Provident Fundsand MiscellaneousProvisionsAct, 1952

Theobject of the EPFAct, 1952 isto make provision for thefuture of industrial
worker after heretiresor for hisdependentsin case of hisearly degth. It provides
for theinstitution of provident fund for the employeesin factories and other
establishments. Thisisasocia security legidation. Commenting uponthenature
and object of theAct, the Supreme Court in Otis Elevator Employees Union
Regd. v. Union of India?? hasheld that theAct isasocid welfarelegidationto
providefor theingtitution of Provident Fund, Pension Fund and Deposit- Linked
Insurance Fund for employeesin factoriesand other establishments. 1n another
case Supreme Court has held that the provident fund is payable to an employee
under theprovisionsof astatute and this statutory obligation cannot possibly, be
deferred in the event of an untimely death of a worker or an employee.®
Commenting upon the purpose of theAct, the Supreme Court in Provident Fund
Inspector v. T. S Hariharan,?* has held that the basic purpose of theAct wasto
providefor Provident Fundsand to make provisionsfor future of theworkman

22 AR 2004 SC 3264.
23 Balbir Kaur v. Seel Authority of India, AIR 2000 SC 1596.
24 AIR1971SC1519.
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after hisretirement or hisdependantsin the case of hisearly death. In Nanzeena
Traders Ltd., v. R.P.F. Commissioner?® the Andhra Pradesh High Court has
held that the scope of Sec. 1(3)(a) of the EPFAct, 1952isnot limited to factories
exclusively engaged in theindustriesenumerated in Schedule| of theAct, and
fact that afactory carrying on oneindustry whichisexcludedin Schedulel, while
theather industry withinitspurview, doesnot absolvetheemployer fromobligations
imposed by theAct, if thetota strength of the employeesin both theindustries
exceed the required number. Likewise, Patna High Court has held that
establishment engaged in the manufacturing of gunswill be covered by the EPF
Act, 1952.% |f employer failed to produce cogent material to show heemployed
lessthan 20 employees, coverage under the EPF Act, 1952 cannot be contested.?”
Therefore, itisevidently clear that thetrend of thejudiciary hasalwaysbeento
preservethediscretion of the Government regarding the coverage of the Provident
Fund Schemes. Whiledoingit hasalso ensured thewelfare of the employees.
The courtshave always made asincereattempt to bring to theforcetheintention
of thelegidaturebehind theAct. It hasnever dlowed for thefrustration of certain
benefitsmerely because of non-observanceof certainformaities® Thejudiciary
has al so paid its attention towardsinfancy benefitsunder the EPF Act, 1952.
Themeaning of infancy benefitsisto provide umbrellaprotection to theinfant
industries, asthese industriesfacefinancial crisisintheinitial stage of their
development. Therefore, Sec. 16(2) of the EPF Act, 1952 exempts infant
industries from Provident Fund contribution for some time. But transfer of
ownership of such industriesmay cause problem sometimes. Thenew owner
often clams‘infancy benefit’ under theAct. Here, thejudiciary hasplayed a
pertinent roleto prevent themisuse of thisbenefit aswell asto protect thewelfare
of theemployees.?®

25 1966-1-LL.J-334.

26 Lawton & Co. Gun Factory Bihar v. Presiding Officer, Employees Provident Appellate
Tribunal, New Delhi, 2012-1-LL J-233.

27 Samangala Enterprises, Bangalorev. RP.F. Commissioner |1, Bangalore, 2012-1V-LLJ
778 (Kant.). Seealso, K. S Engineers& Contractorsv. Asstt. P. F. Commissioner, 2012-
IV-LL3667 (Guj.)

28 Aiegappa Mudaliar v. Vleerappan Chettiar, AIR 195Mad. 116; Shapoorji Nurserwanji
and Company v. Trustees EPF, 1968-1-LLI1J-739; Associated Industries (P) Ltd., v.
Regional Provident Fund Commissioner Kerala, 1963-11-LL J-652; Kunhiplay v. RPF
Commissioner, 1966-1-LL J-642.

29 qupran. 25; Devi Press, Madras, v. RPF Commissioner, 1965-1-LL.J-294 (Mad); United
HotelliersCalicut v. Government of India, 1972-11-LLJ-596 (Ker.); Balaji Enterprisesv.
Deputy Regional Provident Fund Commissioner, Madras, 1980-11-LL J-380 (Mad).
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Thejudicia approach has always been to ensure that the change of ownership
must not be amereillusion so that the owner may not avoid hisresponsibility
towardsthe employeesunder the EPFAct, 1952. Regarding the EPFACt, the
Punjab & HaryanaHigh Court hasheld that * It must be remembered that the
Act has been enacted for the benefit of worker sto give them medical benefits,
which have been mentioned in Section of the Act... because the Act is a
labour |egislation made for the benefit of the workman.” 30

(B) Employees StatelnsuranceAct, 1948

The ESI Act, 1948 isasocia security legislation enacted with a purpose to
ameliorate certain risksand contingencies sustained by theworkerswhileserving
inafactory or other establishment. It was enacted with the object of introducing
aschemeof hedthinsurancefor industrial workers. It providesfor certain benefits
intheevent of sickness, maternity and employment injury to workmen employed
inor in connection with thework of factoriesother than seasond factories. INES
Corporation, Hyderabadv. J.C. and Co. Products Ltd.,3! theAndhra Pradesh
High Court hasheld that the ESI Act, 1952 is enacted to promote the general
welfareof theworkers. Hencethe enactment demandsalibera interpretationin
order to achievethelegidative purposeand object. The schemeenvisaged under
theActisoneof compulsory State I nsurance providing for certain benefitsinthe
event of sckness, maternity and employment injury to workmen employedin or
in connection with thework in factories other than seasonal factories. Kerala
High Court, inthe case of ES Corporationv. New India Maritime Agencies®,
has held that the provisions of the ESI Act, 1948 may be extended by the
gopropriate Government to any establishment or classof establishments, indudtrid,
commercial, agricultural or otherwise. In Kumbakonam Milk Supply Co-
operative Society v. Regional Director, ES Corporation., Madras,® Madras
High Court held that: “The ES Act is a piece of social welfare legislation
enacted primarily with the object of providing certain benefitsto employees
in case of sickness maternity and employment injury and also to make
provisions for certain other mattersincidental thereto. In an enactment of
this nature, the endeavour of the court should be to interpret the provisions
liberally in favour of the persons for whose benefit the enactment has been
made.”

30 VK. Yadavv. EPF Appellate Tribunal & Others, 2012-1-LL J-879.

31 1980LabIC1078.

32 1980-11-LLJ-232. Union of Indiav. Ogale GlassWorks, (1971) 40 FJR 258.
33 2003111 LLJ416.
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The Supreme Court has al so widened the coverage of theword * employees’ by
holding that al theworkersincluding clerksand administrative staff engagedin
connection with thework of thefactory and the employeesworking outsidethe
factory, but whosedutiesare connected withthework of factory aredl employees
under the ESI Act, 1952.3% The MadrasHigh Court® hasjustified thewider and
comprehensive coverage of the ESI Act, 1952 by observing that: “ The ES Act
is the outcome of a policy to provide a remedy for the widespread evils
arising from the consequences of national poverty. It is a piece of social
security legislation, conceived as a means of extinction of the evils of society
by LORD BEVERIDGE (in hisreport which inspired this type of legislation
inall countries), namely, want, disease, dirt, ignorance and indigenous.”

Itisa sorelevant to mention herethat the courtshave held that though one benefit
does not exclude the other, but overlapping of benefit isnot allowed.3 The
process of widening the scope and ambit of the ESI Act, 1952 by thejudiciary is
also manifestly clear in the case of K. \enkateswara Rao v. Sate of Andhra
Pradesh.3” In this case, the Andhra Pradesh High Court has held that the
employeesemployed by theindependent contractors running canteen and cycle
standsin the precinctsof the cinematheatre have been brought under the scope
of the ESI Act, 1952. The personsworking in the administrative office are
employeeswithin the meaning of thedefinition of employeesunder theESI Act,
1952. Towork onthefloor of thefactory isnot necessary.3® If an employee
happensto be asharehol der of aco-operative society, it doesnot disablehimfor
being nevertheless an employee under the ESI Act, 1952.3° Theadministrative
daff engagedinthe purchaseof raw materia sfor thedistribution or saleof product
of thefactory, whether work isdoneinthefactory or  sewherewould beemployees
withinthe meaning of theAct.%0

34 Nagpur Electric Light and Power Co., v. ES Corporation, AIR 1967 SC 1364. There
are many other decisions of the Courtswhere the coverage of ESI Act was made wider.
These are: Birla Cotton Spinning and Weaving Mills Ltd., v. ES Corporation, AIR
1970 Del. 167; Hindustan Lever Ltd., v. ES Corporation, 1973-1-LLJ-259; ES
Corporation v. Prabhu Lal Brothers, 1973-1-LLJ-304; ES Corporation Hyderabad v.
ShrikrishnaBottlers, 1977-11-LLJ-227.

35 ES Corporationv. Seiramulu Naidu, AIR 1960 Mad 248.

36 Trading Engineering, New Delhi v. Smt. Nirmala Devi, (1980) 57 FIR 143.

37 1980-I-LLJ70(AP)

38 D. V. Jakati and Othersv. ES Corporation, (1981) 59 FJR 143.

39 Pondicherry State Weavers Co-operative Society v. Regional Director, ESI
Corporation, 1983-1-LLJ17.

40 Indian Jute Mill Co. v. Regional Director of ES Corporation, West Bengal, 1977-11-
LLJ467
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Inanother case, the petitioner claimed unemployment allowance under the scheme
called Rgjiv Gandhi Shramik Kalyan Yojanaframed by the Employees State
Insurance Corporation. It was contested onthe ground that the unemployment
occurred prior to the scheme and theworkerswerenot *insured persons' . The
KeralaHigh Court held that asthe workmen concerned fulfilled the conditions
stipulated in Rgjiv Gandhi Shraik Kalyan Yojana Scheme for unemployment
alowance, their claim was upheld as proper and it coul d not be denied.**

Inview of the decisionsdiscussed above, itismanifestly clear that thejudiciary
has aways attached the maximum widest possibleand liberal interpretationto
both theActsdiscussed above.

(C) Payment of Gratuity Act, 1972

ThePayment of Gratuity Act, 1972 isenacted to introduce aschemefor payment
of gratuity for certainindustrial and commercia establishmentsasameasurefor
social security. The courtsfrom timeto time have emphasi sed upon the widest
coverage of theAct. The Supreme Court in Indian Ex-Services League and
Othersv. Union of India,*? hasheld that the claim for gratuity can be made only
onthedate of retirement, on the basisof salary drawn on the date of retirement
and being dready paid onthat footing, thetransaction was completed and closed.
Gratuity Actisabeneficial legidation for enployees*® Discussing the nature of
gratuity, the Supreme Court in Indian Hume Pipe Co. Ltd., v. Workmen,* has
said that the principleunderlying gratuity isthat by virtue of thelength of their
sarvices, theworkmen areentitled to claim certain amount asretiral benefit. Itis
someof ‘ efficiency devices andiscons dered necessary for an orderly and humane
elimination from theindustry of superannuated or disabled employees, who but
for such retiring benefits could continuein employment even though they function
inefficiently. Itispaid not gratuitously or asamatter of boon, but for long and
meritorious servicesrendered by the employeesto their employer. The Gujarat
High Court “°has said that the Act isto be interpreted in such amanner that
maximum amount of benefit isgiven to both thetypes of workers. Inorder to
avoidinjusticeto either permanent or seasona employee, the seasonad employees
aretobepaid gratuity on the particular footing provided in the second proviso to
Sec. 4(2) and those who are on the permanent establishment have to be paid

41 Thiruvepathi Mills Labour Unionv. ES Corporation, 2012-1V-LLJ767 (Ker).
42 19921 LLJ765

43 M.C. of Greater Mumbai v. Mittal Anna Kamble, 2013 LLR 531 (Bom.).

44 195911 LLJI830(SC).

45 Akbar Hussain v. Payment of Gratuity Authority, Anmedabad, 1979 Lab IC 366.
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gratuity asprovidedinthemain clause of Sec. 4(2). The Court further held that
theAct appliestodl employeesirrespectiveof thefact whether they are gppointed
ontheindustrial sideor ontheclerica side becausethe definition of theword
‘employee coversal skilled, unskilled, semi-skilled, manud,, supervisory, technical
or clerical workers so song as other requirements of the definition of theworld
‘employee’ arefulfilled.*® Supreme Court has also discussed the concept of
gratuity and opined that the A ct isenacted tointroduce aschemefor payment of
gratuity for certainindustria and commercia establishments, asasourceof socia
security.*” The Court further observed that:*® “ ... Now it is universally
recognised that all personsin society need protection against |oss of income
due to unemployment arising out of incapacity to work due to invalidity
and old age etc. For the wage earning population, security of income, is of
consequential importance. The significance of this legislation lies in the
acceptance of the principle of gratuity as compulsory statutory retiral
benefits. The workerswho have rendered long and meritorious service are
not deprived of their right to gratuity by reason of absence from duty dueto
circumstance beyond their control.”

Whilegiving alibera congtructiontotheAct, the Gujarat High Court hasheld that
the absence from duty without leave will not betreated asbreak in servicefor
purposes of gratuity, unlessorder treating such absence asbreak in service had
been passed in accordancewithrules.*® Gratuity for workersisno longer agift
but aright.° Thequalifying period for the entitlement of gratuity isten years
continuousservice. Payment of gratuity leadsto distributivejustice. Thedeayed
payment of gratuity causesgreat hardship to theworkersand hisright becomes
illusory.>

Regarding the meaning of expression ‘ seasona establishment’ usedintheAct, it
hasbeen held by the KerdaHigh Court that the expression hasto be understood
initspopular sense. Any factory which only worksduring certain seasonsof the
year and not throughout theyear, is seasonal establishment.>? Thecourt, inthis
case, construed the expression initswidest possible manner. Asaresult of that,

46 1pbidem.

47 Lalappa Lingappa and Othersv. Laxmi Vishnu Textile Mills Ltd., AIR 1981 SC 852.

48 1bidem.

49 PBM Polytex Ltd., v. Union of India & Another, 2012-1V-LL J-740.

50 graw Board Manufacturing Company Ltd., v. ItsWorkmen, 1977-1-LL J-463.

51 |bidem.

52 Consolidated Coffee Ltd., v. Uthaman, 1980-1-L L J-83 (K er); Kothayee Cotton Millsv.
Gopoala Pillai, 1980-1-L L J-356.
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workerswho remained absence from their duty because of the circumstances
beyond their control were also entitled to get gratuity. However, theright to get
gratuity can beforfeited if the employee misbehaved with theemployer. The
purpose of gratuity isto provide aretiring benefit to workman who hasrendered
long and unblemished serviceto the employer.>® Theforfeiture of gratuity is
justified for themisconduct involving damageto theemployers property, violence
or rictousor disorderly behaviour inor near the place of employment and conducive
to graveindiscipline.>* Regarding the question of claiming two benefits, the
Supreme Court has held that statutory provisionsfor payment of retrenchment
compensation under Sec. 25F of the Industrial DisputesAct, 1947 isno bar to
claim gratuity.®® Theamount of pension cannot be reduced simply becausethe
petitioner wasin receipt of Provident Fund and Gratuity.® However, overlapping
of benefitswhich are of similar nature, objective and effect are not allowed.’
Payment of Gratuity Act, 1972 hasoverriding effect conferredin Sec. 14 and
dismissal of employeewithout proof of lossto employer could not beaground
for forfeitureof gratuity Sec. 4(6) athough so provided by serviceregulations of
an establishment.>®

After going through al the decisionsdiscussed above, it isclear that thetrend of
thejudiciary hasalwaysbeeninfavour of the personsfor whom these social
security legidationshave been enacted. 1t hasalwaysgiventhewidest possible
Interpretation to some expressionslike employee, continuous service, seasonal
establishment etc. Whiledoing so, it has protected theinterestsand rightsof a
large number of peoplewho are poor, ignorant or inasocialy and economically
disadvantageous position. Justice PN. Bhagwati has said that>® “Time has
come when the courts must become the courts for the poor and struggling
masses of the country. .. The poor too have civil and political rightsand the
ruleof lawismeant for themalso.” Thejudiciary has made asincere attempt
for achieving acoherent socio-economic order based on social justiceand basic
human values. However, at the sametimeit hasalso tried to protect the genuine
andjustified interestsof theemployers.

53 Delhi Clothsand General MillsCo. Ltd., v. Their Workmen, 1960-11-LL J-(SC).

54 |bidem.

55 qupran. 44.

56 Som Prakash Rekhi v. Union of India, AIR 1981 SC 212.

57 Trading Engineering, New Delhi v. Smt. Nirmala Devi, (1980) 57 FJR 143.

58 Haryana Financial Corporation, Chandigarhv. D. R. Sharma, 2012-1V-LLJ-42(P&H).
59 People’'s Union for Democratic Rightsv. Union of India, 1982-11-LL J-455.
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(D) Employee'sCompensation Act, 1923

TheAct hasbeen considered asthefirst pieceof socia security legidation. It has
been amended fromtimeto time and has cregted legdl right for certain employees
who can claim compensation for theinjury suffered by them by way of an accident.
TheActisapieceof social security and welfarelegisation. Itspurposeisto
provide compensation to theworkman who suffers someinjuriesbecause of the
accident arising out of and in the course of employment. Theultimate object of
theActisto maximizethewelfareof industrial workers. Therefore, theintention
of thelegidaturewasto maketheemployer asinsurer of theworkman responsible
againgt thel osscaused by theinjuriesor death which happened whiletheworkman
wasengagedinhiswork. Considering theultimate object of theAct itisnecessary
to giveabenevolent construction tothe provisionsof theAct. ThisAct, not being
aquas pena statute, must beinterpreted with sympathetic leniency and must not
be construed very grictly.%° Roya Commission on Labour hasalso commented
upon the then Workmen’s Compensation Act in thefollowing manner®; “ The
Workmen's Compensation Act was framed with a view to provide for
compensation to a workman incapacitated by injury from accident. But
compensation is not the only benefit flowing from the Act; it has important
effect in furthering work on prevention of accident, in giving workmen
greater freedom from anxiety and in rendering industry more attractive.”

Theexpresson ‘arisng out of andinthe course of employment’ hasawaysbeen
thesubject matter of judicia analysis. Thoughitisnot possbleheretomentional
the caselaw, yet an attempt hasbeen madeto discussafew of them. Inthecase
of Mackinnon Mackanzie and Co. Ltd. v. Ibrahim Mohammad |ssak,%? the
Supreme Court analysed the expression and held that thewords* arising out of
employment’ areunderstood to mean that during the course of employment injury
hasresulted from somerisk, incidenta tothedutiesof service, which unlessengaged
in the duty owing to the master, it is reasonabl e to believe that the workman
would not otherwisehave suffered. Therefore, theremust beacasud relationship
between the accident and the employment.53 The words ‘in the course of
employment’ meansin the course of work whichtheworkmanisemployedtodo
andisincidental toit.%* Itisessentia and relevant to mention herethat inthiscase
the Supreme Court did not makeany contribution at itsleved regarding thebeneficid

60 Golden Soap Factory (P) Ltd., v. Nakul Chandra Mondal, AIR 1964 Cal 217.
61 Report of royal commission on labour, 298.

62 AIR 1970 SC 1906.

63 | bidem.

64 1bid.
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construction of thislegidation. However, thereare certain other caseswherethe
judiciary adopted the benevolent attitude and the A ct was construed liberally.
Two workmenwho had | eft the harbour premisesto drink coffeeand after having
coffeereturned to the harbour premisesto resumetheir work. They took ashort
cut and asaresult of that they werekilled by arailway engine. TheMadrasHigh
Court held that the accident was onewhich arose out of and inthe course of their
employment.®® |n another case, aboy wasemployed by thefactory in ateashop
to taketeafrom theteashop to various personsworking inthefactory. Oneday
when the boy wasreturning to theteashop after serving thetea, hewaskilled by
abullet which wasfired by the policein sl f-defencewhen the mob of workmen
attacked thepolice. It washeld that the death of the boy arosein the course of
employment.%¢ If employment isacontributory cause or has accel erated the
death or if death was due not only to the disease but disease coupled with the
employment, thenit could be said that the death arose out of employment.®” The
Dehi High Court hasheld that theworkman athough empl oyed through contractor
for carrying out repair work in premises of employer, non-connected with his
principleactivity, iswithin Sec. 2(n) of theAct and entitled to get compensation
from employer under theAct.®8 Itisevident that the attitude of thejudiciary has
always been sympathetic to the workers. It has aways made an attempt to
confer maximum benefit of thislegid ation upon the maximum number of workers.

Anemployee suffered painin hischest when hewasaccompanying hismanager
toashop. Asaresult of that hedied on theway to hospital. The Gujarat High
Court held that the sudden collapse of theworker isclearly theresult of thework
hewasdoing. Therefore, thewidow of the deceased workman wasentitled to
get compensation.® If theemployeeissuffering from adisease and employment
causes acceleration of the disease either by strain or fatigue incidental to
employment, the empl oyer would nonethel essbe liablefor compensation.™

Thereare someother caseswherethejudiciary hasapplied thetheory of ‘ notional
extension of place of employment.” Asaresult of that maximum benefit of
compensation has been givento alarge number of workersor their dependents.
Thistheory has been comprehensively discussed by the Supreme Court inthe

65 K. Ramabrahamv. Traffic Manager, Vizagapatnam, AIR 1942 Mad 353.

66 National Iron and Seel Company v. Manorama, AIR 1962 Cal 143.

67 Mackinnon Machenizie and Co. Private Ltd., v. Rita Fernandez, 1969-11-LL J-812.
68 Govind Goenkav. Dayavati, 2012-1V-LL J157 (Ddl).

69 B. N. Sodha and Othersv. Hindustan Tiles, 1977-11-L L J-95.

70 Amu Bibi v. Nagri MillsCo. Ltd., 1977-11-LLJ-510.

71 1963-11-LLJ-615. Also see, Union of India v. Noorjahan, 1979 Lab I C 652.
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caseof B.E.ST. Undertaking, Bombay v. Mrs. Agnes.”* The Supreme Court
saidthatitiswell settled that the employment of aworkman doesnot necessarily
end whenthe‘tool down’ signal isgiven or when theworkman leavethe actual
workshop where heisworking, and that there is anotional extension of the
employment of aworkman both in time and space, the scope of such extension
depending onthefactsand circumstancesof thegiven case. Anemployment may
begin or may end, not only when theworkman beginsto work or leaveshistools,
but also when he usesthe means of transport to or from the place of employment.”
An employeewho was standing outside the factory gatetojoin hisdutieswas
knocked down by acyclist and died was awarded compensation by the Gujarat
High Court.”® Parentsof deceased employeefall inthe category of ‘ partially
dependents’ on the earning of deceased workman at thetime of hisdeath under
Sec. 2(1) (d)(iii) of theAct.” However, itisalso evident that thejudiciary has
not permitted the misuse of the theory of the ‘ notional extension of place of
employment.’ ®® Thus, thetrend of thejudiciary hasbeen to give comprehensive
meaning and scope to the expression ‘arising out of and in the course of
employment.” Whiledoingsoit hasgivenlibera interpretationsto thetermslike
employee, establishment, wagesand notiond extension of the placeof employment.
Construction of thisAct has been stretched to such an extent so that relief to
aggrieved workman may beavailable. Regarding Maternity Benefit Act, the
KarnatakaHigh Court hasheld that the benefits of leave etc. under theAct can
be claimed by woman employee engaged on contract basis, athough theterms
thereof did not providefor their grant.”

CONCLUSION

Thejudiciary hasawaysperformed an active and significant rolefor securing the
effectiveenforcement of thelawsproviding socid security totheemployees. These
legidationswill haveared meaningif dressisladonwhat isdescribed as' remedid
jurisprudence’ throughjudicia powers. Thisisclearly evident fromtheandysis
of various cases decided by the courtsfromtimetotime. It hastaken adequate
carethat the poor and ignorant workman might not be deprived of the benefit of

2 | bidem.

73 Dudhiben Dharamshi and Othersv. New Jahangir Vakil Mills Ltd., Bhavnagar, 1977-
[1-LLJ194.

74 Raziyabenv. Qurrendra, 2012-1V-LL J-164(Bom)

5 Jenav Deaulbore Colliery v. National Coal Development Corporation Ltd., 1977-1-
LLJ128.

6 C. Vidya Murthy, Bangalore v. Bangalore Metro Rail Corpn. Ltd.,2012-111-LLJ-
113(Kant).
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social security legidations. Whiledoing so, it hasa so emphasi sed that the socio-
economic goal s mentioned in the Constitution must be achieved through the
ingrumentality of socid security laws. Thetrend of thejudiciary hasawaysbeen
towiden the scopeand ambit of theselegidations. Asaresult of that it hasvery
liberally construed and clarified certain termsand expressionslaid downinsocia
security legidations. Thejudicia approach hasawaysbeen towardstheeffective
implementation of these laws and in this processit has always observed the
principlesof naturd justice. 1t hasapplied thetheory of ‘ notiona extension of the
placeof employment’ inanumber of cases. But it hasnever permitted themisuse
of thistheory. Theattitudeof thejudiciary hasawaysbeentowardsthe humanitarian
purpose of the social security laws. Therefore, it hasalwaysgivenabeneficial
and most liberal construction totheselaws. Intheend, it can be concluded that
whileinterpreting the social security legidations, judiciary hasevolved a‘new
labour jurisprudence’, which provides social security totheworkers.
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regime. United Nations Environmental
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INTRODUCTION

Themovement to protect thenatura environment initiated at domesticleve inthe
second half of the 20" Century attracted the international community to
environmenta issuesand theemergenceof inditutional arrangement for theglobda
environmental governance. Early environmental movementsstarted against the
unwiseindustrialization resulting in burning rivers, dying lakes, dead forest and
toxic chemicasacrossthe US and Europe. Acid rainin Europe demonstrated the
need for environmenta protection. Japan had experienced first-hand that mercury,
cadmium and PCBs poisoning could cause death, fetus deformations and
neurological disorder. Theliteratures published during the 6 and 7" decade of
the 20" Century galvanized the movement to protect environment and itsrel ated
issues.? Such literaturesplay great rolein sensitizing international community to

1 Ivanova, Maria(2009). Designing the united nations environment programme: A story
of compromise and confrontation, Retrieved from http://environmental governance.org/
cms/wp-content/upl oads/2009/06/1vanova_De signing-UNEP_2007.pdf

2 Literaturewhich stimul ated the movement rel ating to environmental protectionincludes
thebook of Rachel Carson, publishedin (1962) Slent spring (Boston, Houghton Miflin).
The look brought together research in toxicology, ecology and epidemiology and
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developframework for globa environmenta governanceandto put it assignificant
issuesof international agenda.®

Since 1945, UN isworking asaplatform for solving the problems having global
implications. Inthe history of UN, the promotion of environmental issue has
developed gradually. The UN Charter neither comprisesany overt referenceto
environmental protection nor to sustainable devel opment.* Birmie, Boyleand
Redgwell point out that thelack of explicit referenceto protect the environment
means that the subsequent evolution of UN power to adopt policiesto take
measuresdirected at environmental protection hasto be derived from abroad
interpretation of the Charter and theimplied power of the principal organsand
alsothat of specialized agenciesof the UN.°

1. FORMATION OF UNEP

The Stockholm Conference (1972) is a landmark in the history of global
environmental governance. Prior to Stockholm Conference, the significant task
related to human environment was undertaken by organsand specidized agencies
withinthe UN system, in particular the UN General Assembly (UNGA). Itaso

suggest that agricultural pesticideswere building to catastrophiclevels. Thiswaslinked
to damage to animal species and to human health. It shattered the assumption that
environment had infinite capacity to absorb pollutants. Another work published in 1968
on the connection between human population, resource exploitation and environment
was Population bomb (New York, Ballantine Books) written by Paul Ehrlich. Heargued
that the surging world human population was on a collision course with itslife support
system. The Club of Rome's Report: The limits to growth (1972) had a world-wide
impact, even though some of the assumptions and projections were later contested.
Founex Report (1971), prepared by a panel of experts, also contributed the world
community toinitiate effortsfor environmental protection. It callsfor theintegration of
environment and development strategies. The Report notes that while concern about
the environment sprang from the production and consumption patterns of the
industrialized world, many of the environmental problemsin the world are a result of
underdevel opment and poverty. The book Only one earth (New York, W.W. Norton &
Company, 1972) written by Rene Dubos and Barbara Ward sounds an urgent alarm
about theimpact of human activity on the biosphere but also expresses optimism that a
shared concern for the future of the planet could lead humankind to create a common
future.

3 Johnson, Stanley (2012). The birth of UNEP-the united nations conference on the
human environment: A narrative, united nations environment programme, Nairobi,
Retrieved from http://www.unep.org/pdf/ 40thbook.pdf; See also Sustainable
devel opment timeline, http://www.iisd.org/rio+5/timeline/sdtimeline.htm

4 Osmanczyk, Edmund Jan (1990). The encyclopedia of the united nations and
international agreement, (Second Edition) New York: Taylar & Francies, 390.

5 Birnie, P etal. (2009). International law and the environment, Oxford, Oxford University
Press, 41.
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included other principal organs and specialized agencies of the UN such as
Economic and Social Council (ECOSOC), International Labour Organization
(ILO), Food and Agriculture Organization (FAO), UN Educational, Scientific
and Cultura Organization (UNESCO), World Hedlth Organization (WHO), World
Meteorological Organization (WMO), Inter-governmental Maritime Consultative
Organization (IMCO) and International Atomic Energy Agency (IAEA).5 These
organizationsarenot exclusvely concerned with the problem of environment rather
rel ateto some specific agpect of environmenta protection. However, the creation
of aspecidized environmenta programme underscored the need for afocal point
to providesingleplatformto coordinateall environmental protection activities
withinthe UN system.’

Duringthe1970's it wasfdt by the UN memberstofocusontheissueof protection
of floraand faunaagai nst the shocking consegquence of environmenta degradation.
Having cons dered the ECOSOC Resolution 1346 (X LV)8 regarding the question
of convening an international conference on the problems of the human
environment, the UNGA by its Resolutions 2398 (X XI11) and 2581 (X X1V) in
1968-69, decided to conveneaglobal conferencein Stockholmin 1972.° One
of the vital objectives of the conference was a declaration on the human
environment, asadocument of basic principles, whose basicideaoriginated with
aproposal by the UNESCO that the Conferencedraft a“ Universal Declaration
on the Protection and Preservation of the Human Environment”.1° On 16 June

6 UN Secretary-General, Problem of the human environment: Report of the secretary
general, E/4667, 26 May 1969, summarizes activitiesand programsof UN bodiesrelating
to the human environment. Retrieved from http://untreaty.un.org/ cod/avl/ha/dunche/
dunche.html

7 Desai, Bharat H. (2006). “UNEP: A global environmental authority”, Environmental
Policy and Law, 36/3-4. Retrieved from http://www.rsis-ntsasia.org/resources/
publications/research-papers/en viron ment/Desai %620UNE P%20A rticle.EPL .pdf

8 UN ECOSOC Resolution 1346 (XLV), 30 July 1968.

9 UNGA in its resolution believed that it was “desirable to provide a framework for
comprehensive consideration within the UN of the problems of the human environment
in order to focus the attention of governments and public opinion on the importance
and urgency of this question and also to identify those aspects of it that can only or
best be solved through international cooperation and agreement.” (A/RES/2398(X XI11),
3 December 1968); Further UNGA assumed that the purposeto convene the conference
was “to serve as a practical means to encourage, and to provide guidelines for, action
by Governments and international organizations designed to protect and improve the
human environment and to remedy and prevent itsimpairment, by means of international
co-operation, bearing in mind the particular importance of enabling devel oping countries
toforestall the occurrence of such problems.” (A/RES/2581(XX1V), 15 December 1969)

10 Handl, Gunther (1972). Conference on the human environment in Sockholm, June 5-16,
1972, Retrieved from http://untreaty.un.org/ cod/ avl/ha/dunche/dunche.html.
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1972, the Declaration of the conference was passed by the UNGA, by its
Resolution on 15 December 1972.11 The Declaration on Human Environment
(1972)?isamilestoneinthefidd of environmental protectioninwhichgovernments
recognized the ecol ogical interdependence of theworld and acknowledged an
urgent need for apermanent institutional arrangement withinthe UN systemfor
the protection and improvement of the environment.3 As an outcome of the
Stockholm Conference, the UNEP was established, and assigned to function as
aleading anchor ingtitution for advancing standards, policiesand guidelinesand
developingingtitutional capacity to addressexisting and emerging environmental
complications.

2. UNEPSTRUCTURE

UNEP asan anchor institution isresponsible to promote the devel opment of
policiesand measuresrel ating to the environment, coordinate environmental
activitiesinthe UN system, review the emerging environmental problemsand
also provide scientific assessment. The UNGA Res. 2997 (XX V1) established
the Environment Fund, the UNEP Secretariat and Environmental Coordination
Board to execute thesefunctions.

TheOfficeof the Secretariat of UNEPisthecentra point of dl activitiesconcerning
environmental protection to ensure ahigh degree of effective management. The

11 During the debates in the UNGA’s Second Committee, several countries voiced
reservations about a number of provisions but did not fundamentally challenge the
declaration itself. UNGA Resolution adopted the Declaration, by 112 votes to none,
with 10 abstentions. (A/RES/2994(X X V1) 15 December 1972); It also adopted Resolution
2995 (XXVI1) inwhichit affirmed implicitly aState’sobligation to provide prior information
to other Statesfor the purpose of avoiding significant harm beyond national jurisdiction
and control. In resolution 2996 (XXVI11), finally, the UNGA clarified that none of its
resolutions adopted at this session could affect Principles 21 and 22 of the Declaration
bearing on the international responsibility of Statesin regard to the environment.

12 The Conference was held under the |eadership of Maurice Strong. The Conference was
concerned with the regional pollution and acid rain problems of northern Europe. This
eco-agendaisopposed by the Group of 77 and the Eastern bloc. Nevertheless, it provides
thefirst international recognition of environmental issues. The concept of sustainable
development is cohesively argued to present a satisfactory resolution to the
environmental vs. development dilemma.

13 UNGA Res. 2997 (XX VI1), 15 December 1972, establishes UNEP asthe central UN node
for global environmental cooperation and treaty making.UNEP sfunctionsareto promote
the development of environmental policy and measures, coordinate environmental
activitiesin the UN system, keep emerging environmental problems under review and
provide scientific assessment. The resolution establishes the Environment Fund, the
UNEP Secretariat and Environment Coordination Board to execute these functions.
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head of the secretariat isthe Executive Director el ected by the UNGA. Heis
responsible to ensure cooperative relations between UNEP Secretariat and
Governments, aswell asNGOs, inter-governmental organizations (IGOs) and
relevant UN bodies, by promoting UNEP sgloba partnershipwiththeseexterna
partners. The Secretariat of the governing bodiesisaccountablefor asssting the
Governing Council/Globa Ministeria Environment Forum (GC/GMEF) andits
subsidiary organs, including the Committee of the Permanent Representativesto
UNEP Themost distinct typeof internationa environmenta ingtitutionsarethose
egtablished by theindividua Multilatera Environmental Agreement (MEA). Virtudly
every MEA now established aConference of Parties (CoP), whichmeetsona
regular basisand isopento treaty partiesand serves asthe supremedecision
making body for the agreement. UNEP providesthe Secretariat for suich MEA .14

TheGoverning Council (GC) of UNEPisresponsiblefor providing generd policy
guidancefor thedirection and coordination of environmental programmeswithin
theUN system. It al so promotes contribution of therelevant internationdal scientific
and other professional communitiesto the acquisition, assessment and exchange
of environmental knowledgeand information and, asappropriate, tothetechnica
agpectsof theformulation andimplementation of environmental programmeswithin
the UN system. UNEPfunctionsthrough 58 membersof itsGC which setsgenerd
policy and reportsto the UNGA through the ECOSOC. The membersof the
Council areelected by the UNGA, for equitableregional representation basis.
The GC/GMEF onceayesar either asaregular session or specia session.’® One

14 Bodansky, Daniel (2011). The art and craft of internatioanl environmental law,

Cambridge, Massachusetts London: Harvard University Press, 119.

15 Main functions and responsibilities of the Governing Council of UNEP are provided by
the GA Res. 2997 (XX V1) asfollows:

(8 To promote international cooperation in the field of the environment and to
recommend, as appropriate, policiesto thisend;

(b)To provide general policy guidance for the direction and coordination of
environmental programmeswithinthe UN system;

(c) Toreceive and review the periodic reports of the Executive Director of UNEPon the
implementation of environmental programmeswithin the UN system;

(d)To keep under review the world environmental situation in order to ensure that
emerging environmental problems of wide international significance receive
appropriate and adequate consideration by Governments;

(e) To promote the contribution of the relevant international scientific and other
professional communities to the acquisition, assessment and exchange of
environmental knowledge and information and, as appropriate, to thetechnical aspects
of the formulation and implementation of environmental programmeswithinthe UN
system;

(f) To maintain under continuing review the impact of national and international
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of themost important units of Governing Council, the Scientific and Technical
Advisory Pend, provides scientific adviceto the Global Environmental Facility
(GEF).16

TheEnvironment Fundisthe principa sourceof financing for theimplementation
of theprogrammeof UNEP . It was established by theUN GA in1972to provide
financing environmental programmes. The contributionsarevoluntary and all
Member States of the UN are expected to make adequate and timely payments.
12 countriesaretheregular annual contributorssinceitsinception, thusensuring
continuous support and implementation of the UNEP programmes, though 181
countrieshave madeat least onevoluntary contribution to the Environment Fund
over the period from 1973-2011.17 Despitethe small budget, the UNEPhasa
large agenda.®

By the UNGA initsRes. 2997 (XX V1), the Environment Coordinating Board
(ECB) was established initially within the framework of the Administrative
Committee on Coordination (ACC).1° ECB wasmade up of the Executive Heads
of the UN agenciesand chaired by UNEP s Executive Director. Itsprincipal
mandate wasto ensure cooperation and coordination among al bodiesconcerned
intheimplementation of environmental programmesand to report annualy tothe
UNEP sGC. The ECB was supplemented by the mechanism of environmental
focal pointswithin each agency. In 1978, when the ACC assumed the functions
andresponsibilitiesof theECB (UNGA Res. 32/197 V1), each agency appointed
aDesgnated Officid on Environmenta Matters(DOEM) towork withand advise
the UNEP' s Executive Director.?

Pursuant to the UNGA Res. 53/242 of 28 July 1999, the Global Ministerial
Environment Forum (EMEF) isconvened every year to review significant and

environmental policiesand measures on devel oping countries, aswell asthe problem
of additional coststhat may beincurred by devel oping countriesin theimplementation
of environmental programmes and projects, and to ensure that such programmes and
projects shall be compatible with the development plans and priorities of those
countries;
(g)To review and approvethe programme of utilization of resources of the Environment
Fund.
16 Karns, Margarit P. and Mingst, KarenA. (2010) Inter national organizations: The politics
and processes of global goverence, Bouldar, London: Lynne Rienner Publishers, 515.
17 UNEP, Environmental fund, Retrieved from http://www.unep.org/rms/en/ Financing_
of_ UNEP/Environment_ Fund/
18 Karn and Mingst, Supran. 16, 515.
19 Thename of ACCisnow “UN System Chief Executives Board for Coordination”.
20 UNEPUNEP’s Coordination Mandate Retrieved from http://www.unep.org/newyork
/UNEPsCoordinationM andate/tabi d/56200/Default.aspx
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emerging policy issuesinthefield of theenvironment, with the GC condtituting the
forumeither initsregular sessonsor specia sessons. The creation of an annual
summit of environmenta ministershasmarked progress. It hashelped to generate
moreattentionto globa environmenta issuesandto createastronger ownership
of the UNEP agendaamong environmental ministers.?

The Committeeof Permanent Representatives’?, established asasubsidiary organ
of the GC of UNEP comprisesof approximately 100 Permanent Representatives.
The Committeehasthefollowing mandates:

() review, monitor and assesstheimplementation of decisonsof the Council on
adminigtrative, budgetary and programme matters,

(i) review thedraft programme of work and budget during their preparation by
the Secretariat;

(i) review reportsrequested of the Secretariat by the GC on the effectiveness,
efficiency and transparency of thefunctionsand work of the Secretariat and
to make recommendationsthereon to the GC; and,

(iv) preparedraft decisionsfor consideration by the GC based on inputsfrom
the Secretariat and on the results of the functions specified above.?

3. PRIORITY AREASOFUNEP

UNEP, asaleading globd environmentd authority, isworking for morethan four
decadesinthefield of environmental protection. Some of its noticeableworks
can be categorized under 6 strategic areas as part of movement to protect the
environment: climate change, disaster and conflict, ecosystem management,
environmenta governance, harmful substance and hazardouswaste.

(A) ClimateChange

The problem of climate changeisone of the major challengesof our time. The
impact of climate changeisglobal in scope and unprecedented in scale. The
changing wegther pattern hasforced theinternational community to take strong
measuresto avoid the problem of food production and therising of sealevelsthat

21 Meyer-Ohlendorf, Nils and Knigge, Markus. “A united nations environment
organization”, in : Lydia (ed.), Global environmental governance-perspectives on the
current debate. New York : Swart, Estelle Perry Centrefor UN Reform Education.

22 The Committee of Permanent Representatives was formally established asasubsidiary
organ of the Governing Council of UNEPin accordance with decision 19/32 (Governance
of the UNEP) on4 April 1997.

23 UNEP. Committee of permanent representatives, Retrieved from http://www.unep. org/
governingb odies/’commiteepermanentreps.asp?Documentl D=43& Articlel D=32
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increased therisk of catastrophic flooding. The UNEP, inits Sub-Programme of
Climate Change, workswith statesto strengthen their ability to adapt to climate
change and movetowards|ow-carbon societies. It a so advances understanding
of climate science and disseminate public avareness about climate change. The
Sub-Programmeisclosely aligned with the Green Economy Initiative, which
promotes cleaner investments and technol ogies as opportunities to reduce
emissions, protect our planet’ shiodiversity and ecosystems, and alleviate poverty
through green job creation. UNEP provides assistance to statesto reduce their
vulnerability and use ecosystem servicesto build natural resilience against the
impact of climate change. It also assists nationsto formul ate sound policy and
programmesthat |ead to GHG emission reductions, with afocuson scaling up
clean and renewableenergy sources, energy efficiency and energy conservation.?*

(B) Disastersand Conflicts

UNEP Factsheet on Disastersand Conflicts (2010) estimatesthat over 35 mgjor
conflictsand some 2, 500 disasters have affected billions of peoplearound the
world. Since the dawn of the new millennium. Such environmental crisishave
destroyed infrastructure, displaced popul ations, and threatened ecosystemsand
surviva of people. The UNEP played an activeroleinreducing therisk of disasters
and conflictsand address ng post-conflict environmentd chalengesin morethan
30 countries, both throughitsongoing country based operationsand environmenta
assessments, and following requestsfor technical assistance during disaster
recovery efforts.?® From K osovo toAfghanistan, and from Sudan to Haiti, UNEP
has responded to crisissituationsin over 40 countriessince 1999, delivering
high-quality environmental expertiseto national governmentsand specialized
agenciesand programme of the UN.2% Poor ecosystem management |eadsto
conflict over dwindling water, food or fuel resources and other problemslike
landdidesor flash floods. Therefore, sustai nable management of natural resources
canhelpinreducing disaster and conflict risk and providing astrong platformfor
recovery, development and lasting peace. This Sub-Programme of UNEPfocuses
on assisting nationsto protect the population from environmental causesand
consequencesof disastersand conflicts.?” Thesub-programmehasfour key goals:
disaster risk reduction through sustainable natural resource management,

24 UNEP (2010). UNEP six priority areasfactsheets-Climate change. Retrieved from http:/
/www. unep.rg/pdf/ UNEP_ Profile/Climate_change.pdf

25 UNEPannual report (2011). Retrieved from www.unep.org/annual report

26 UNEP (2010). UNEP six priority areas factsheets —Disasters and conflicts Retrieved
from http:// www.unep. org /pdf/brochures/DisastersAndConflicts.pdf

27 | bidem.

116 | Universitas : An academique annual



assessment of environmental risksto human health, livelihoods and security
following conflicts, disastersand industrid accidentsand environmental recovery
programmesthrough field-based project.?®

(C) Ecosystem M anagement

An ecosystem may bedefined asanatural system congisting of dl plants, animals
and microorganisms, whichfunctionwithdl thephyscd factorsof theenvironment.
The health of ecosystemsisinevitablefor the existence of human being. The
benefitsderived from nature every day, fromtimber and food to water and climate
regulation, areal ecosystem services. According to UN Millennium Ecosystem
Assessment Synthesis Report??, 60% of the ecosystem services, examined during
the Millennium Ecosystem A ssessment, are degraded or used unsustainably,
including fresh water, capturefisheries, air and water purification. Therewere
7.06 billion peopleintheworldin 2012 (US CensusBureau 2013); it isexpected
to be more than 10 billion by 2100 (UN 2011). By comparison, the world
populationwasonly 3.85 billionin 1972, theyear of the UN Conference onthe
Human Environment and the establishment of the UNEP® Over thelast 50 years,
humanshavetransformed ecosysemsmorergpidly and extensvely tomeet growing
demands for food, fresh water, timber, fiber and fuel which has resulted in
irreversblelossinthedivergty of lifeontheglobe.

Dueto the changes being madein ecosystemsit haslargely resulted in disease
emergence, abrupt alterationsin water quality, the creation of “dead zones’ in
coadid waters, thedownfd| of fisheries, and shiftsinregiond dimate. Other harmful
effects of the degradation of ecosystem services are growing inequities and
disparitiesacrossgroupsof people, and are sometimesthe principal factor causing
poverty and social conflict. The Ecosystem Management Sub-Programme of
UNEP helps countriesto use the ecosystem approach to enhance human well-
being. The Sub-Programme provides|eadership rolein promoting ecosystem

28 1n 2007, UNEP's Post-Conflict & Disaster Management Branch established the Sudan
Programme, dedicated to building peace and stability in the country and tackling issues
likewater, timber and energy resource management. In 2008, UNEPformally established
a comprehensive environmental recovery programme in the Democratic Republic of
Congo with the aim of assessing the current state of the environment and natural
resource management in the country. UNEP has undertaken post-conflict assessment in
Liberia, Irag, Rwanda, L ebanon and others.

29 Millennium ecosystem assessment synthesis report (2005). Retrieved from http:/
matagal atla nte.org/nobre /down/M ageneral Synt hesisFinal Draft. pdf

30 UNEP Yearbook (2013). Emerging issues in our global environment. Retrieved from
http://www.unep.org/yearbook/2013
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management and disseminateinformation about itsadvantagefor devel opment. It
also devel opstoolsand methodol ogiesto restore and manage ecosystemsand
biodiversity.

(D) Environmental Gover nance

Thegovernanceof richand diverse natural resourcesof our planet isnot an easy
task. Environment does not recognise the political borders, thus managing
environmentd threetsof ar pollution. Biodiversity lossrequiresnew globd, regiond,
national andloca responsesinvolving awiderange of sakeholders. Environmenta
governanceincludestherules, practices, policiesandingtitutionsthat regulatethe
rel ationship of human with the environment. Good environmental governance
requirestheinvolvement and cooperation of governments, NGO, the private sector
and civil society. UNEP has been fulfilling thismandateto provide scientific
ass stanceand acommon platform for negotiation on environmental issuessince
1972. Working with Statesand all major groupsand stakeholders, UNEPhelps
to bridgethescienceand policy gapsby keeping thestate of thegloba environment
under review, identifying threetsat an early stage, devel oping sound environmental
policies, and helping States successfully implement these policies. The
environmental governance Sub-Programme of UNEPfocuseson strengthening
global, regional, nationa and local environmental governanceto influencethe
internationa environmental agendaby reviewing global environmentd trendsand
emerging issues. It also determinesto develop, implement and enforce new
international environmental lawsand standards. 3!

(E) Harmful Substancesand Hazar dousWastes

Inamost al economic and industrial sectors, chemicasplay animportant role.
The production and use of these chemicals have an enormous impact on
employment, trade and economic growth worldwide. No one can negate the
benefits of various chemical but its unwise use hasthe potential to adversely
impact human health such as cancers, birth defects, neurological disorders, and
hormone-disrupting and also the environment. Chemical contamination is
widespread both on land and in water. It contaminates water bodies and is
respons blefor ozone depletion. Chemica substancesand waste having potentia
to cause adverseimpact on environment and human health are persistent, bio
accumul ative and toxi ¢ substances, acutely toxic, explosives, corrosives, POPs,
ODS, hedthcarewadtes, e-wastesand chemica sthat are carcinogensor mutagens

31 UNEP. Environmental goverence, UNEP six priority areas factsheets, Retrieved from
http://www. unep.org/pdf/ brochurees/Envi ronmental Governance. pdf
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or that adversely affect the reproductive, endocrine, immune, or nervous
systems. 3 Harmful Substances and Hazardous Waste Sub-Programme of UNEP
carry out scientific assessment of the environmental fate and expose pathway of
harmful substances. It also assists governmentsto devel op appropriate policy
andlegd instrumentsto control harmful substances. The Sub-Programmeprovides
tools, methodol ogies and technical assistanceto facilitate Statesto formulate
national programmesfor management of harmful substances and hazardous
waste. 3

(F) ResourceEfficiency

Thecurrent consumption and production patternisnot sustainableand it adversely
affectsthe economic growth and social development. Itisso becauseweare
extracting more resourcesto produce goods and servicesthan our planet can
replenish, while alarge number of people are struggling to meet basic needs.
UNEP definesresourceefficiency for reducing total environmental impact of the
production and consumption of goodsand services, fromraw material extraction
tofina useand digposa. Resourceefficiency ishe pful inbuilding agreen economy
inwhich economic growthisdecoupled from environmenta harm. Green economy
usesopportunitiesfor cleaner investmentsand green jobsto address poverty and
enhance human well-being. Resource efficiency issupportiveto meet the needs
of human beingswhilecong dering the carrying capacity of theearth. UNEPensures
that natural resourcesare produced, processed and consumed in environmentally
sustainableway which paving theway towardsthe green economy. The Resource
Efficiency Sub-Programme of UNEP strengthens the knowledge based on
resourceefficiency working cosdy with partnersfromgovernment, locd authorities
and the research community to devel op policiesand programmeto build amore
resource efficient society. The UNEP also devel ops consumer and procurers
information tools, market incentives and public-privateinitiativesto promote
sustainablelifestyles3* During Rio+20, countriesrecognized that agreen economy
Isanimportant way to achieve afuturewhich will see sustainable devel opment
and poverty eradication. A green economy aimsat improved human well being
and socid equity, whilesignificantly reducing environmenta risksand ecologica
scarcities. Itislow-carbon, resource-efficient and socialy inclusive. Growthin

82 UNEP. Harmful substances and hazardous waste: UNEP six priority areas factsheets,
Retrieved from http://www.unep.org/hazardoussubstances/| ntroduction/tabid/258/
Default.aspx

33 Harmful substances, UNEP six priority areas factsheets, Retrieved from http://www.un
ep.org/pdf/UNEP _Profile/Harmful_substances.pdf

34 Resource efficiency, UNEP six priority areas factsheets. Retrieved from http://www.u
nep.org/pdf/UNEP_ Profile/ Resou rce_efficiency.pdf
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income and employment should bedriven by public and privateinvestmentsthat
reduce carbon dioxide (CO,) and other non-CO, emissionsand pollution, enhance
energy and resourceefficiency, and prevent thelossof biodiversity and ecosystem
services.®

4. CONTRIBUTION OF UNEP

UNEP hasplayedtheroleof anchor ingtitution ingloba environmenta governance
notwithgtandingitslimited mandateand smdl financia capacity. Mgor contributions
made by UNEP are agenda setting and management of intergovernmental
processesto gain agreement on standards, policies, and guidelinesor serving as
the central forum for deliberation and debate on global environmental issues. It
conductsstudieson global environmental assessment, and publishesthe Global
Environmental Outlook (GEO). UNEP hashad considerable successin creation
of treatiesand multilateral environmental agreements.* It hasplayed pivota role
in putting several important environmental issues on international agenda:
desertification, ozone depletion, hazardouswastes, and toxic chemicalsand dso
catadyzed agreements. Besideit, UNEP has conceded abroad range of initiatives
to promote and facilitate regional and national levelsto address environmental
problems. Being based intheAfrican Continent, UNEPprovidesclear advantage
in understanding environmental issuesfaced by devel oping nations.3’ To ensure
itsglobal effectiveness, UNEP supportssix regiona offices. It hasits Division of
Technology, Industry and Economicsin Genevaand Paris. It also hosts several
conventionsconcerning environmental protection.3

(A) Agenda Setting

Law fillsthe gap between policy and action. Sincethe establishment of UNEPR,
oneof thekey areasof itsactivitiesisto develop theinternational environmental
law. One of UNEP smost significant role has been to sponsor negotiationson
major environmental treaties and implementation of such treaties by its

35 UNEP Yearbook, Supran. 30.

36 Such conventions include the Basel Convention on the Transboundary Movement of
Hazardous Wastes, the Convention on Biological Diversity, the Montreal Protocol on
the Protection of the Ozone Layer, etc.

87 The Headquarter of UNEPissituated in Nairobi, the capital of Kenya.

38 UNEP hosts severa environmental convention secretariats: the Ozone Secretariat and
the Montreal Protocol’s Multilateral Fund, the Convention on International Trade in
Endangered Species of Wild Faunaand Flora, the Convention on Biological Diversity,
the Convention on Migratory Species, and a growing family of chemicals-related
agreements, including the Basel Convention on the Transboundary Movement of
Hazardous Wastes and Stockholm Convention on Persistent Organic Pollutants (POPs).
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Secretariat.®® Another contribution of UNEP towards the development of
international environmental law and policy isitsregiona seaprogramme.*° The
roleof UNEPin shaping environmental law has been constantly emphasizedin
the GC of the UNEP and the UNGA .*'Agenda 21states that the devel opment of
international environmental law isoneof itspriority areaswhich includesthe
development of soft and hard law of environmental protection and its
implementation.

After ten yearstheinception of UNEP, the programmefor the devel opment and
periodic review of environmental law (Montevideo Programme-1)*2 was adopted
in 1982. The Montevideo Programme plotted further progressin international
environmental law and policy and further identified treatieson issuessuch as
0zone protection asrepresenting markers of such progress. |mplementation of
the programmewasto be performed by the UNEPin conjunction with other UN
bodies, regional organization and NGOs.* Under the Montevideo Programmea

39 Among thesetreaties arethe Convention on Protecting the Ozone L ayre (1985), followed
by Montreal Protocol on Substancesthat Diplete the Ozone Layer (1987). The Protocol
has been amended several timesand is considered the most significant accomplishment
to dateinthefield of international environmental law. Other significant treaties sponsored
by UNEP include Convention on International Trade in Endangered Species of Wild
Faunaand Flora(1973), Basel Convention on the Control of Transboundary Movement
of Hazadous Wastes and their Disposal (1989), Convention on Biological Diversity 1992
(CBD), UN Framework Convention on Climate Change, 1992 (UNFCCC), Conventionto
Combat Desertification, 1994 (CCD), Stockholm Convention on Persistent Organic
Pollutants 2001, Cartegena Protocol on Biosafety, 2002.

40 Soroos, Marvin S. (2010). “Global ingtitutions and the environment: An evolutionary
perspective’, in : Axelrod, Regina S. (ed.) The global environmental institutions, law
and policy. Washington: CQ Press, 34.

41 GA initsResolution (A/RES/S-19/2 of 19 September 1997) statesthat: “ Therole of the
United Nations Environment Programme in the further development of international
environmental law should be strengthened, including the development of coherent
interlinkages among relevant environmental conventions in cooperation with their
respective conferences of the parties or governing bodies. In performing its functions
related to the conventions signed at the United Nations Conference on Environment
and Development or asaresult of it, and other relevant conventions, the United Nations
Environment Programme shoul d strive to promote the effective implementation of those
conventions in a mannerconsistent with the provisions of the conventions and the
decisions of the conferences of the parties.”

42 A group of senior government officials expert in environmental law representing
Governments from around the world met in Montevideo Montevideo, Uruguay on 6
November 1981.

43 Montevideo Programme for the Development and Periodic Review of Environmental
law, Adhoc Meeting of Senior Government Officials Expert in Environmental Law,
Montevideo, 6 November 1981, Decision 10/21 of Governing Council of UNEP of 31
May 1981.
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long-term strategic guidancefor UNEPinthefield of environmental law was
devel oped, and adopted by the Governing Council of UNEPin 1982 and became
aUNEPIong-term programmefor the development of environmental law. The
UNEP wasto undertake programme activitiesin regard to the conclusion of
internationa agreementsand the devel opment of internationa principles, guidelines
and standards. Montevideo Programme-1, adopted by the GC of UNEPiNn 1993,
provided basis for UNEP's action aimed at progressive development of
environmenta law. The content waslargely based upon therequirementsouitlined
inAgenda?21 adopted in Rio Conference 1992. The GC adopted M ontevideo
Programme-111 in 2001 for thefirst decade of the 21% Century with aview to
strengtheningitsactivitiesinthefield of environmental law. 4

Under the Programme, anumber of global environmental conventionshavebeen
developed under the auspicesof UNER TheViennaConventionfor the Protection
of theOzone L ayer (1985) and the Montreal Protocol on Substancesthat Deplete
the Ozone Layer (1987) are major international instrumentsand most widely
ratified treaties specifically relating to the protection of the earth’sozonelayer.
Under the Vienna Convention, the parties determined to protect human health
and environment agai nst adverse effectsresul ting from modifications of theozone
layer dueto human activities. Such protection requiresinternational co-operation
and action, and should be based on rd evant scientific and technical considerations®
The Secretariat for the Vienna Convention and for theMontrea Protocol isknown
as Ozone Secretariat which functionsin accordance with Art. 7 of the Vienna
Convention and Art. 12 of the Montreal Protocol responsible to monitor,
implementation policiesand programmeto the protection of theozonelayer.%

44 The Montevideo Programme |11 has a particular focus on enhancing the effectiveness
of environmental law, addressing numerous areasincluding implementation, compliance
and enforcement, capacity-building, prevention and mitigation of environmental damage,
settlement of international environmental disputes, strengthening and development of
international environmental law, harmonization and coordination, public participation
and access to information, information technology and innovative approaches to
environmental law. This programme also addresses sectorial issues for conservation
and management of environment such as freshwater resources, coastal and marine
ecosystems, soils, forests, biological diversity, pollution prevention and control,
production and consumption patterns, environmental emergenciesand natural disasters,
Trade and environment, Armed Conflicts and the environment.

45 UNEP ozone secretariate, Retrieved from http://ozone.unep.org/pdfs/viennacov
ention20 02.pdf

46 The vienna convention for the protection of the ozone layer, Retrieved fromhttp:/
ozone.unep.org/new_site /en/index.php; The montreal protocol on substances that
depletethe ozonelayer, Retrieved from http://ozone.unep.org/new_site/en/montreal_pro
tocol.php
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The management of hazardouswaste wasincluded asoneof threepriority aress.
TheBasd Convention onthe Control of Transboundary Movementsof Hazardous
Wastes and their Disposal (1989) was adopted in response to apublic outcry
following thediscovery of depositsof toxicwastesin devel oping countriesimported
from abroad inthe 1980s.*” The Basdl Protocol regulatescivil liability for damage
resulting from the transboundary movement of hazardouswastesand other wastes
including incidentsoccurring asaresult of illegd traffic.#

At the regional level, UNEP facilitated the development of regional seas
conventionsand protocolssincethe mid-1970s, including the conventionsand
protocolsfor the M editerranean, the Gulf, the Red Sea, West and East African
coastal zones, the Caribbean, the South Pacific, the South-east Pacific and the
Black Sea. Suchinstrumentsare supplemented by related action planshave aso
been devel oped for theregionswherelegally binding instrumentsareyet to be
developed, including East and South Asian seasand the Northwest Pacific. The
development of regional seasagreementsand rel ated action planscontinues. In
addition, UNEP assisted Governments in the development of regional
environmental conventions, such asthe 1987 Agreement on theAction Planfor
the Environmentally Sound Management of the Common Zambezi River System
and the 1994 L usaka Agreement on Co-operative Enforcement Operations
Directed at Illegal Trade in Wild Fauna and Flora. Furthermore, UNEP has
facilitated the devel opment of other globa and regional conventionsby providing
decision-makersof countrieswith theenvironmental assessment and information
onsggnificant environmental issuesand coordinated internationa actionsthat led
to the development of such instruments. 49

47 The principal objective of the Basel Convention is to protect human health and the
environment against the adverse effects of hazardous wastes. Its scope of application
coversawiderange of wastes defined as “ hazardous wastes’ based on their origin and/
or composition and their characteristics. The provisions of the Convention centre around
thefollowing principal aims: First, the reduction of hazardous waste generation and the
promotion of environmentally sound management of hazardous wastes, wherever the
place of disposal; Second, the restriction of transboundary movements of hazardous
wastes except where it is perceived to be in accordance with the principles of
environmentally sound management; and Third, aregulatory system applying to cases
where transboundary movements are permissible.

48 The Basal Protocol on Liability and Compensation for Damage resulting from
Transboundary Movements of Hazardous Wastes and their Disposal was adopted by
COP5in 1999, Retrieved from http://www.basal.int/Portal §/4/Basel %20Convention/docs
/text/Basel ConventionText-e.pdf \

49 Examples of such UNEP's involvement includes the 1992 UNFCC (through the
Intergovernmental Panel on Climate Change, organized jointly by UNEPand theWorld
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(B) Capacity Development

The UNEP mandate callsfor the programmeto play aprimarily normativerolein
capacity development for Globa Environmental Governance. Inthisregard, the
Nairobi Declaration recognised therole of UNEP asthe leading authority in
environment and definesitsrolein development of international environmental
law. It aimsat sustainable development, including the devel opment of coherent
interlinkages among existing international environmental instruments and
implementation of suchinstrumentswith agreed normsand rules, providespolicy
advice, actsasan effective science-policy interface, and strengthenitsrolein
coordination of environmental activities. The Declarationisadopted by the UNEP
Governing Council and endorsed by the UNGA to revive UNEP and re-establish
itsauthority.> Therecommendationsof the UN Task Forceon Environment and
Human Settlements adopted by the UNGA, lead to creation of two new
coordinating bodies: Environmental Management Group (EMG) and GMEF>!
TheMamo Ministerial Declaration adopted by the GMEF raiseskey areas of
concern for the 2002 World Summit on Sustainable Development (WSSD). It
also agreesthat WSSD should review the requirementsfor grestly strengthened
ingtitutional structurefor International Environmental Governance (IEG).52

The CartagenaProcessinitiated to assessoptionsfor reforming globa environmenta
governance. The 21% Session of the UNEP GC/GM EF convened the Open-
Ended Intergovernmental Group of Ministersor their Representativeson IEG to
assesstheoptionsfor strengthening UNER, improving the effectivenessof MEAS
andimprovinginternationd policymaking coherence. Theoutcomeof the Cartagena
Processbuildson UNEP asthe environment pillar of sustainable devel opment
and focuses on strengthening UNEP'srole, authority and financial situation;
addressing universa membership of the GC; strengthening UNEP ssciencebase;
Improving coordination and coherence between mulltilaterd environmentd tregties,
supporting capacity building, technology transfer and country-level coordination;

Meteorologica Organization) and the 1994 CCD in Those Countries Experiencing Serious
Drought and/or Desertification, particularly in Africa(through UNEP sactivitiesto combat
desertification). UNEP also provided substantive support to the parties concerned to
develop the 1999 Basel Protocol on Liability and Compensation for Damage Resulting
from Transboundary Movements of Hazardous Wastes and their Disposal and the 2002
Cartagena Protocol on Biosafety.

50 Nairobi declaration on the role and mandate of UNEP, UNEP/GC.19/1.

51 Report of the secretary general on environment and human settlements, GA Res. 53/
242,28 July 1999.

52 Adopted by the GMEF - Sixth Special Session of the Governing Council of the UNEP
Fifth plenary meeting, 31 May 2000.
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and enhancing coordination acrossthe UN system, aswell astheroleof UNEP's
EMG TheReport from the processistransmitted to the CSD and to the WSSD
and incorporated into the Johannesburg Plan of Implementation. Since 2002 the
GC/GMEF have taken several decisions to implement the priorities of the
Cartagenapackage.®® The“Bali Strategic Plan”, adopted by the GC/GMEF,>*
outlines proposals for improving the capacity of developing countries and
economiesintrangtiontoimplement their international obligationsat the country
level 5

Itisthemandated role of UNEP, asthevoicefor theenvironment withinthe UN
system, to promotetheincorporation of environmenta protectioninto devel opment
planningat al levels. UNEPa so hastheresponghility of hel ping nationd, regiona
and globa bodiesto devel op the capacity to do so. UNEP devel opsenvironmental
capacity in devel oping countriesand countrieswith economiesin transitionin
threeprincipal ways. Firstly, facilitating and supporting environmenta ingtitution
building by governmentsat regional, sub-regional, national and local levels;
Secondly, devel oping and testing environmental management instrumentsin
collaboration with governmenta and non-governmental partners, UN entitiesand
major groups. Thirdly, promoting public participationin environmental management
and enhancing accessto information on environmental matters.% UNEP has
strengthened its commitment for capacity building by providing strategic
framework to variousactivitiesand programmesof environmental protection. In
2005, the GC of the UNEP adopted the Bali Strategic Plan for Technology
Support and Capacity Building requesting to “ enhancethe ddlivery by UNEP of
technol ogy support and capacity building to devel oping countriesand countries
with economiesintrangtion, including through main streaming technol ogy support
and capacity building throughout UNEP activities.” >’

53 Report of the GC on the work of its seventh special sessionss GMEF, UNEP/GCSS.V11/6,
5March 2002

54 UNEP, GC decision 23/1 of 25 February 2005.

55 “International environmental governance: Moving forward with developing a set of
options’. Paper presented at the First meeting of the Consultative Group of Ministersor
High-level Representativeson International Environmental Governance Belgrade, 27 —
28 June 2009. Retrieved from http://www.unep.org/environm ental gove rnance/Portal §/
8/documen ts/ IEGEDBack groundPaper-1.pdf

56 UNEP Division of Communicationsand Public Information (2002). Capacity Building
for sustainable development: An overview of UNEP environmental capacity
development initiatives. Retrieved from http://www.unep. org/Pdf/Capacity _ building.pdf

57 UNEP. Ways to increase the effectiveness of capacity building for sustainable
development, Retrieved from http://www.unep.ch/etb/areas/pdf/Microsoft%
20Word%620-%20UNEP-ETB% 20CB-Paper%20Starvan ger-final % 20draft.pdf.
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The GA resolution® established the GM EF asan annuad, ministerial-level forum
assigned to providing political leadership within UNEP. Additionally, UNEP's
Cartagenaprocessof strengthening |EG has hel ped variousimprovements, such
astheindicativescdefor funding UNEPandthe Bdi Strategic Plan for Technology
Support and Capacity Building. The Cartagena process also underlined the
importance of theEM G whichthe UN Secretary-General establishedin 1999to
bring theenvironment into themainstream of UN system activitiesand toimprove
policy coordination acrossthe environmentd activitiesof theUN system aswell
asthe Bretton Woodsinstitutions and the World Trade Organization (WTO).5°
UNEPisalso one of threeimplementing agencies of the GEF, along with the
UNDPand theWorld Bank, that actsat the funding mechanism for the various
MEA. Such MEAsare CBD and UNFCCC, CCD, Stockholm Convention on
Persistent Organic Pollutants.%°

(C) Monitoring, Assessment and Reporting

UNEPhasplayed asgnificant rolein monitoring, assessment, and reporting various
Issuesrelating to environmental protection. It also coordinateseffortsby UN
speciaized agenciesto assessthe sate of the planet’ senvironment and to provide
timely warning of developmentsthat requiresurgent action. Inthisregard, UNEP
has coordinated the preparation of five comprehensive reportsin its Global
Environmenta Outlook (GEO) series. GEO isaconsultative, participatory process
that builds capacity for conducting integrated environmental assessmentsfor
reporting on the state, trends and outlooks of the environment. Itisalso aseries
of productsthat informsenvironmental decison-making and facilitatesinteraction
between science and policy. It examinestrendsin the state of the atmosphere,
land, water and biodiversity of the planet.

Therigorous assessment process aims to make GEO products scientifically
credibleand policy relevant - providing information to support environmental
management and policy development. It also supports multi-stakeholder
networking and intraand inter-regional cooperation to identify and assesskey
priority environmental issuesat theregional levels. A world-wide network of
collaborating centre partners, anomination processthat allowsgovernmentsand
other stakehol dersto nominate expertsto the process, advisory groupsto provide
guidance on scientific and policy issues, and a comprehensive peer review

58 UNGA Res. 53/242 of 28 July 1999.

59 Meyer-Ohlendorf and Knigge, Supran. 21, 124

60 Wolst, Justice (2013). Thefunding of international environmental law. in : Alam, Shawkat
et al. (ed.), Handbook of international environmenal law. New York: Routledge, 159

126 | Universitas : An academique annual



processes are some of the integral elements of GEO. Using the Integrated
Environmental Assessment (IEA) methodology, UNEPhas produced four GEO
reportst, which have analyzed environmental stateand trends at the global and
regiondl scales, described plausibleoutlooksfor varioustimeframesand formulated
policy options. Each GEO report is based on the assessment findings of its
predecessor and drawsfromlessons|earnt.5? Thefourth report (GEO-4) prepared
by 390 expertsand reviewed by 1000 specidist wasreleasedin 2007.9 UNEP's
fifth GEO-5 (2012) showsthat progress on meeting environmental goalsand

61 UNEP has produced Five GEO reports (GEO-1in 1997; GEO-2 in 1999; GEO-3in 2002;

GEO-4in2007; and GEO-5in 2012):

e Thefirst GEO (GEO-1) provided asnapshot of the state of the world environment and
incorporated regional views.

e |n GEO-2000 (GEO-2), Collaborating Centres formed the core of the GEO process,
expanding regional input to the process and thus combining top-down integrated
assessment with bottom-up environmental reporting.

e GEO-3 provided a 30-year overview of environmental change from 1972 to 2002,
including descriptions of how social, economic and other factors have contributed
to these changes. It found that despite much attention to environmental issues since
1972, the environment was still at the periphery of socio-economic development and
that poverty and excess consumption continued to stress the environment.

e GEO-4 took on the challenge of integrating environment and development, with
particular attention paid to the linkages between environmental state and human
well-being. These linkages were assessed in the context of targetsidentified by the
World Commission on Sustainable Development (Brundtland Commission), the
Millennium Development Goals (MDGs), and other international environmental
declarations and agreements. GEO-4 showed that while some progress had been
made, real progress towards sustainable development has been slow. It calls for
action in dealing with persistent environmental problems that undermine human
well-being and development by moving the environment from the periphery to the
core of decision making.

e GEO-5 is currently the most authoritative assessment of the state of the global
environment, as well as its' trends and outlook. GEO-5 points out that where
international treaties and agreements have tackled goals with specific, measurable
targets — such as the bans on ozone-depleting substances and lead in petrol —they
have demonstrated considerable success. For thisreason, GEO-5 callsfor more specific
targets, with quantifiable results, across abroader range of environmental challenges.
The report also calls for a greater focus on policies that target the drivers of
environmental change — such as population growth and urbanization, unsustainable
consumption patterns, fossil fuel-based energy consumption and transport, and
globalization.

62 UNEP. About GEO, keeping the global environment under review, Retrieved from
http://www.u nep.org/geo/about.asp.
63 UNEP. Global environment outlook: GEO-4 report. Retrieved from www.unep.org /geo

/geod/medial.
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objectivestoimprovethe state of the environment has been uneven.® Effortsto
dow therate or extent of adverseenvironmenta change, including improvements
inresourceefficiency andimplementation of mitigation measures, have had modest
success but have not succeeded in reversing these changes.UNEP's Global
ResourceInformation Database (GRID) integratesand dispensersenvironmental
datefor geographical unitsranging fromlocal to global levelsinformsthat are
useful to plannersand policy makers.®

5. UPGRADING OF UNEPTO UNEO

Thestatusof UNEPwithinthe UN systemistheresult of extensive discussion
and decisons. During the preparatory processfor Stockholm, therewas consensus
that aninternational arrangement isnecessary to put the agreement into effect and
tofacilitateinternational cooperationinenvironmenta protection. Therewere
severa proposasabout theingtitutiona statusof UNEP such as, an autonomous
speciaized agency, aunit withinthe UN Secretariat or aprogrammewithinthe
ECOSOC. Oneof theproposd sto the new environmenta agency wasthecregtion
of anew specidized agency onthemodel of WHO and ILO. But it wasdismissed
dueto several reasons. Specialized agenciesare separate, autonomous, | GOs
with governing bodiesindependent of the UN Secretariat and the GA. Generdly,
the governing body of such agencies often has universal membership and the
budget of such agenciescomesfrom themandatory contributionsleviedondll its
members. Thestructure of specialized agency wascons dered counter productive
for the new environmenta body becausealarge number of existing organizations
were aready working in thefield and the creation of anew onewould create
unproductive competition among them. Another objection was that the
environmental issueisan integrated issue and it should not be confined to a
particular agency responsiblefor one sector.

64 UNEP (2012). Annual programme performancereport.

65 The GRID isaworldwide network of 15 environmental datacentres managed by UNEP's
Division of Early Warning and Assessment (DEWA) from its headquartersin Nairobi,
Kenya. The GRID network was launched in 1985 with centresin Geneva and Nairobi.
GRID centres have now been established in five of the six geographical regions around
which UNEP has organised its global activity. It aimsto provide and facilitate accessto
high-quality environmental dataand information for decision-making and policy-setting,
and to support UNEP's environmental assessment and reporting, networking and early
warning activities. Typically, GRID centres specialise in the preparation and provision
of value-added environmental information products using tools such as remote sensing,
Geographic Information Systems, and by developing client-specific databases and
Internet websites.GRID Centres Networkitself expanded from thetwo original centresin
Geneva and Nairobi to some 15 offices at different levels (national, regional and even
thematic) around the world.
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Thereport of the UN Secretary Generd suggested two dternativesfor the crestion
of anew agency. Firstly, the new 1GO within the UN asasubsidiary of GA
pursuant to Art. 22 of UN Charter. Secondly alternative was an agency as
subsidiary of the ECOSOC pursuit toArt. 68 of the UN Charter. But the UNEP
was ultimately established asasubsidiary body to both the UNGA and ECOSOC.
It reportsto UNGA through ECOSOC. Thisentitled the statusof UNEP asa
programmerather than aspecialized agency. Under the UN hierarchy programme
hastheleast independence and authority sincethey aresubsidiary tothe UNGA.
Generally programmesare small and their membership isnot universal. Asan
integral part of the UN, such programmeisoverseenthrough UNGA and therefore
all UN membershaveasay initsgovernance. The Programme budget relieson
voluntary financial contributions. Since 1972, UNEP hastwo sourcesof funding:
First analocation fromthe UN regular budget to cover the cost of servicingthe
GC and small secretariat; Second is the environment fund by voluntary
contributions. Such unreligbleand highly discretionary financia arrangement dlows
for individual donorsto influence UNEP prioritiesto plan beyond the current
budget cycle.® Finally, UNEP sl ocation outsideof the centersof political activity
far from New York and Genevaaffected itscapacity to coordinate the numerous
agencieswith environmental activitiesaswell as, most importantly, itsability to
attract top-tier policy staff. Over theyear, it is perceived that the decision to
condituteit asaprogrammerather than specidized agency hasnegatively impacted
itsability tofulfill itsfunctions. It fail sto establish the autonomy necessary tomake
it ananchor institution for the global environment. UNEP hasnot succeededin
becoming the centra forum for debate and deliberation intheenvironmental field
likeWHO for healthand ILO for labour.

The 2006 Report of the UN Secretary-Genera on* High-Level Pandl on System-
wide Coherence’ hasendorsed the proposal for a‘ specialised agency’ for global
environment. There hasbeen aproposal of the European Union (EU) pending
before the GA since 2005 for upgrading the UNEP asUNEO.” Such UNEO
proposal was similar to the one presented by Bharat Desai, in 1999 where he
spoke about how the UNEP established by the GA in 1972 ought to be
strengthened as United Nations Environment Protection Organi zation.®”

Proposals for the creation of a UNEO have come as some questions to the
efficacy of UNEPin dedingwiththegloba environmenta issues. Somescholars
argued that UNEP has failed to prove as an anchor institution for global

66 Jvanova, Supran. 1
67 “UN delegate approaches INU professor on new model,” The Hindu, 23 August, 2007.
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environmenta governance. Thestatusof UNEP asaprogramme, lack of funding,
locationfar from UN Headquarter are someof thefactorswhichled towidespread
callsfor UNEPreform. Marialvanovaargued that “ anchor institutions arethe
primary, though not the only, international organizationsin certain global issue
areasand typically perform three corefunctions: Firstly, overseeing monitoring,
assessment, and reporting on the state of theissuein their purview; Secondly,
setting an agendafor action and advancing standards, policies, and guidelines,
and Thirdly, devel oping ingtitutional capacity to address existing and emerging
problems.” However, while the UNEP was chartered to perform these three
primary tasksasan anchor ingtitution, it hasfailedin many ways.%®

The creation of UNEO needsto be addressed in thewider context of reforming
thestructureof the UN in general and the system of international environmental
governancein particular. Although therearemany reforminitiativesrelevant for
the creation of anew indtitution to meet theenvironmental challenges.5° The 2005,
UN World Summit recognized theneed for moreefficient environmental activities
in the UN system. The Summit also acknowledged “the need for enhanced
coordination, improved policy advice and guidance, strengthened scientific
knowledge, assessment and co-operation, better treaty compliance, while
respecting thelega autonomy of thetresties, and better integration of environmenta
activitiesinthe broader sustainable devel opment framework at the operational
level, including through capacity-building.” Against thisbackdrop, it wasagreed

68 Jvanova, Maria (2005 ). UNEP asanchor ingtitution for the global environment: Lessons
for the UNEO debate, Yale Center for Environmental Law & Policy, Working Paper No.
05/01, Retrieved from http://www.yal e.edu/gegproject/uneo-wp.pdf

69 The debate about a powerful agency for global environmental policy was demanded
in1989. The Declaration of The Hague, initiated by the governments of The Netherlands,
France and Norway, called for an authoritative international body on the environment
that would contain a provision for the effective majority rule. Though the proposal did
not meterialize but the declaration helped to generate more proposals for an effective
environmental organization. At the 1997 Special Session of the UNGA on environment
and devel opment, Brazil, Germany, Singapore, and South Africasubmitted ajoint proposal
for a“global umbrella organization for environmental issues, with the UNEP a major
pillar.” The debate has been given new momentum by the diplomatic effort by Franceto
craft anew environmental organization under the UN. In 2003, the French government
circulated a proposal to transform UNEP into a United Nations Environmental
Organization which followed up on former French initiatives to replace UNEP by a
“world environment organization.” The proposal has been emphasized again and again
at variousinternational forums. Such asthe proposal for the upgradation of UNEP also
emphasised in 2007 Paris Call for Action during the Citizens of the Earth Conferencefor
Global Ecologica Governance, and further supported by an intergovernmental “ Group
of Friendsof the UN Environment Organization.
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“to explorethepossibility of amore coherent ingtitutional framework to address
thisneed, including amoreintegrated structure, building on existing institutions
and internationally agreed instruments, as well as the treaty bodies and the
specialized agencies.” ° In November 2006, the Secretary-Genera’sHigh-level
Panel on UN System-wide CoherenceintheAreasof Development, suggested
upgraded UNEP and real authority asthe environmental policy pillar of the UN
sysem’”.

A consultative processwithin the UN system explored the possibility of amore
coherentingitutiona framework for theenvironmenta activitiesintheUN system.
After the 58th meeting of the UNGA, a proposal was made by the member
states of the EU to transform the UNEPinto UNEO. In 2007, at UNEP'sGC
mesting, theEU repeateditscall for “ sgnificant strengthening of UNER, alongthe
linessketched out in Cartagenawhichwill help UNEPto becomemoreeffective
in catalyzing action to addressmajor environmental thregts.”

The outcome document of the Rio+20 Conference‘ The Future We Want’ did
not materialize the demand for the more powerful body to lead and coordinate
environmenta policiesand programmein the same manner astheWTO or WHO
areworking in their respective areas.”! The outcome document planned the
strengthening of UNEPto allow universal membership, morefunding, and an
enhanced coordinationfunctionwithinthe UN system. It d so suggested thecreation
of anew body —ahighlevel political forum- to address sustainable devel opment
moreholistically.”? Thisforumwill definitively through negotiationsunder the

70 Meyer-Ohlendorf and Knigge, Supran. 21, 140-141.

"1 Kostakos, Georgios (2014). “ International environmental governance and UNEP’s
future” Briefing. Retrieved from http://www.futureun.org/media/archivel/briefings/
FUNDS Briefing16-K ostakos.pdf

2 Para 88 of the outcome document of Rio+20, 2012 identifies several avenues for
strengthening and upgrading UNEP, notably:

e the establishment of universal membership in the Governing Council;

e having secure, stable, adequate and increased financial resources from the regular
budget of the UN and voluntary contributions to fulfil its mandate;

e ensuring the active participation of all relevant stakeholders.

e enhancing the voice of UNEP and its ability to fulfil its coordination mandate within
the UN system;

e promoting a strong science-policy interface;

e disseminating and sharing evidence-based environmental information and raising
public awareness on critical and emerging environmental issues,

e providing capacity-building to countries and supporting and facilitating access to
technology;
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authority of theUNGA, will eventualy replacethe UN Commissonfor Sustainable
Development. 73

CONCLUSION

Since 1972, UNEPremainsthe only anchor ingtitution under UN towork inthe
field of environmental protection and responsible for global environmental
governance. Although in general terms, UNEP has been aweak institution,
underfunded and of relatively low visibility.”* Itisasmall programmewith few
hundred professiond staff withlimited budget and it dsolackssgnificant decison
making authority. Given that the UNGA overseesthe UNEP, dl membershave
indirect voice in the governance of the body. It remains problematic in its
contribution to the coordination and devel opment of internationa environmental
law and governance.” However, achieving cooperation and coherenceremains
challenging asthereare 44 agencieswithin UN system engaged in environmental
activities.”® Thisfactisviewed positiveinthesensethat it indicatesmainstreaming
of environmental issues.”” Yet coherence remains problematicin many instances
asrecognizedin NasaDuaDedl aration.”® In such condiition, effectiveenvironmental

e progressively consolidating headquarters functions in Nairobi and strengthening
regional presence to assist countriesin theimplementation of national environmental
policies.

73 Rio+20 outcomes document: The future we want summary, Retrieved from http:/
www.idf.org/sites/defaul t/fil es/201206%620-%20Ri 0%2B 20%200utcomes¥20Docum
ent%20-%20T he%620Future%20We %20W ant%20Sum mary_0.pdf

74 Bell, Stuart and McGillivray, Donald (2008) Environmental law, New York: Oxford
University Press, 149.

75 Alam, Supran. 60, 108.

76 The FAO whose broad portfolio includes the rel ationship between food production and
environment hasfacilitated someinitiatives particul arly marine environment. The WHO
hasinvestigated the impact of air and water pollution on human health. ILO has sought
to protect worker for environmental degradation such as pesticides and dust. UNESCO
has supported research on environmentally related topics. In the economic realm outside
the UN, the powerful institutions- the World Bank, International Monetary Fund and
the WTO have included environmental consideration in the policies and programmes.

77 Govind, Paul (2013). “International environmental institutions’, 104 in : Alam, et al.
(ed.), Supran. 60.

8 NasaDuaDeclaration, 2010, UNEP/GCSS.XI/L .6 PARA.8; The NasaDuaDeclaration,
released in 2010, explicitly recognized that the increasing level of complexity and
fragmentation was undermining the effectiveness of international environmental
governance. It states*We note that the current international environmental governance
architecture has many institutions and instruments and has become complex and
fragmented. We commit to further effortsto makeit more effective”.
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governanceiscritica inresponding to urgent environmenta issuesand thecurrent
system exhibitsfragmentation.”

In comparison to other UN agenciesand programmes, UNEPispoalitically and
financially weak body and hardly matched with current global environmental
issues.®0 The upgradation of UNEP into UNEO, with stable, adequate and
predi ctableresourcesand with the gppropriateinternationa standing, would engble
theorganizationtofulfill itsmandateand tolive up to the expectations of devel oped
and devel oping countries. Strengthening and reforming theingtitutiona framework
of environmental governance constitute akey themeof Rio+20 and theoverall
development. To improve effectiveness and targeted action of environmental
activities, the system of international environmental governance should be
strengthened and more coherent featuring an upgraded UNEPwith redl authority
asthe UN environment policy pillar.8! Proponentsof UNEO arguefor itsvital
roleinincreasing thepolitical importance of environmenta issuesintheUN, and
couldthereforeplay vitd rolein solving many environmenta challengestheearth
currently faces.
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COMPETITION LAWAND REGULATORY ISSUES

Surender Mehra

Abstract

The primary goal of competition and regulation
policies is usually defined as the promotion of
consumer welfare. In standard economics, the cost
of imperfect competition have often been
measured in terms of loss of consumers surplus.
However in practice, this goal has to be balance
against other public objectives relating to the
environment or defence or balanced regional
development. A different sort of concern is quiet
important in India. India is at an early stage in
developing an armslength regimefor competition
and regulation. New authorities have been set up
at arapid pace and many of them are struggling
to find their feet. The Competition Commission
IS not yet operational in more meaningful sense.
Thereare questionsabout jurisdiction, and for the
regime to work effectively, there is need a
continuing debate and dial ogue on the economics
of competition and regulation policy. Efficiency
Is associated with competition. In order to
maintain competitive conditions, threethingsare
needed. First, there should be appropriate
competition laws to prevent market abuse. This
should be preventive in character. Second, this
must be supplemented by competition policy to
ensure that all government policies tend to
promote competition .This has a positive
dimension because there are many policy induced
anti-competitive outcomes , which have been
captured. Third, sectoral regulation becomes
important in areas where there are natural
monopolies. Under such circumstances, it is
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necessary to establish appropriate rel ationship between sectoral regulators
and the competition authorities.

Keywords. Competition, Regulation, Jurisdiction

Contents

Introduction

1. Anti CompetitiveAgreementsand Cartels
Misuse of Dominance by big businessman
Competition Regulation and Mergers
Competition Advocacy and Cultureof Competition
Competition Policy and Competition Law
Competition Law and Regulation

Conclusion

o 0 s~ Wb

INTRODUCTION

Indiatook up economicreformsintheearly and did not have specificlaw dedling
with antitrust issuesuntil 2002. It wasinthiscontext that aseparatelaw dealing
with competition and antitrust issues was considered necessary and the
CompetitionAct, 2002 waspassed. Enacted tofulfil India sobligationsunder the
WTO agreements, theAct repl aced the then existing Monopoliesand Restrictive
Trade PracticesAct, 1969 (MRTPA ct) which was considered inadequate for
the purpose of meeting the objectives of competition policy. Following an
Amendment in 2007, the Competition Commission became amarket regul ator,
and the Competition Appellate Tribunal was established. The 2009 amendment
provided for amechanism to dispose of the cases pending beforethe MRTP
Commisson.

Competition law hasto ensurefree, fair and healthy competitionin the market.
Thislaw believesinthe premisethat the unrestrained interaction of the competitive
forcesinthemarket will yield the best all ocation of economic resources, lower
prices, improvequality and maximum materia progressfor theconsumers. Thus,
theprincipal objective of the competition law isto make the market economy
work better by stopping vested interestsfrom obstructing markets. Therefore,
the purposeisto maintain and protect the competitive process. The advantages
of competition for economic growth and consumer welfarearewell recognized
and therefore, strict enforcement of competitionlaw isabig challengefor any
competition authorities. It prohibitsand penaizesanti-competitive practicesby
enterprises functioning in the market i.e. addresses market failures whereas
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competition policy seeksto correct the anti-competitive outcomes of various
government policiesand laws, and helpin development of competitive markets'.
Competition law aimsto protect competitioninthemarket asameansof enhancing
consumer welfareand ensuring theefficient al ocation of resources. Intermsof its
preamble and Statement of Objects and Reasons, the principle objects of the
Act, areto eliminate practiceshaving adverse effectson the competition to promote
and sustain competition in the market, to protect theinterests of the consumers
and ensurefreedom of trade carried on by the participantsinthemarket, inview
of theeconomic developmentsof the country.

Thenew Competition Act 2002 hasessentially four compartments:

Anti-CompetitiveAgreements
Abuseof Dominance
Combination Regulation
Competition Advocacy?

1. ANTI-COMPETITIVEAGREEMENTSAND CARTELS

The Competition Act, 2002 has been enacted to promote competitionin India
Theultimateaim of competitionlaw isto protect consumer welfareascompetition
inamarket ensuresthat market playersare looking to find the most efficient
meansof production resultingingood quality servicesand goodsat |ower prices.
However, unlike the previous Indian competition law, the MRTP Act, the
Competition Act 2002 does not apply to all ‘unfair trade practices . So, while
many consumer disputes would have come under the MRTP Act, the new
Competition Act will not always apply to such cases. Section 3(1) of theAct
prohibits and declares void any agreement between enterprisesin respect of
production, supply, distribution, storage, acquisition, or control of goods or
provision of services, which causes, or islikely to cause an appreciable adverse
effect on competitionin India. Firmsenter into agreements, which may havethe
potential of restricting competition. Agreementscould beformal written documents
or oral understandings, whether or not enforceable by legal proceedings. A scan
of thecompetitionlawsintheworldwill show thet they makeadistinction between

1 Mehta, SPradeep. “Why should consumers be interested in competition law & policy.
Jaipur : CUTS. Retrived from http://www.cuts-ccier.org/pdf/w
hy should_consumers_be interested_in_ a competition_law _and_policy.pdf,
Accessed on 8 December 2015

2 Chakravarthy, S.(2006). “ Competition act, 2002: The approach”, in: Mehta,S Pardeep.
(ed.), Afunctional competition policy for India, 55. New Delhi, Academic foundation
with CUTS International .
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“horizontal” (agreement regarding prices, quantities, bidsand market sharing)
and “vertical” agreements (tie-in arrangement, exclusive supply, distribution
agreement and refusal to deal) between thefirms. Theformer agreementsare
thoseamong competitorsand thelatter agreementsare thoserel ating to an actual
or potential relationship of purchasing or selling to each other. A particularly
pernicioustype of horizontal agreement isthe cartel. Vertical agreementsare
perniciousif they arebetween firmsin apostion of dominance. Most competition
lawsview vertical agreementsgenerally moreleniently than horizontal agreements,
as prima facie horizontal agreements are more likely to reduce competition
between firmsin apurchaser- seller relationship®.

In FICCI-Multiplex Association Of India V. United Producers\Distributers
Forunt, therewasacollective decision of the opposite parties (producersand
digributersof films) not to releasefilmsto themultiplexeswith aview to pressurize
the multiplexesinto accepting the new termsof revenue sharing ratio. Thepurpose
wasextracting better revenuesharing ratiosfrom multiplexes. Thusthe Competition
Commission of India(CCl) held that the agreement entered into by the opposite
partiesis covered within themischief of clauses(a) and (b) of Sec. 3(3) of the
Act and accordingly Rs.1 lack wasimposed on 27 parties each.

In Uniglobe Mod Travels Pvt. Ltd. V. Travel Agent Federation of India and
Ors. > theinformant UniglobeMod TravelsPut. L td. hasfiled theingtantinformation
against the opposite party No.1 under Sec. 19(1)(a) of the Competition Act,
2002. The case pertainsto aboycott call given by trade associations of thetravel
agentsinIndiaagainst afew international airlineson account of the shift from
‘commissionbasis feestructureto ‘transactionfee’ structure, and thedemandto
restoretheformer businessmodd. The CCI found that the consumershave been
deprived of theticketsof SingaporeAirlinesto the extent of non-availability of
ticketsthrough thetravel agentsof TAFI, TAAI and IAAI and their choice has
also beenrestricted to the extent of dropinthe sale of SingaporeAirlinestickets.
Furthermore the boycott cannot be said to have led to promotion of technical,
scientific and economic devel opment by meansof production or distribution of
goodsor provisionsof services.

2. MISUSE OF DOMINANCE BY BIG BUSSINESSMAN

The CompetitionAct definesdominanceasa* position of strength, enjoyed by an
enterprise, in the relevant market, in India, which enables it to (1) operate

3 bidem, 56.
4 Caseno. 01/ 2009 Order, of 25-5-2011(CCl)
5 CaseNo. 03/2009 Order, of 4-10-2011 (CCl)
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independently of competitiveforcesprevailingintherdevant market, or (2) affect
itscompetitorsor consumersor therelevant market, initsfavor”8. Thisdefinition
may perhaps appear to be somewhat ambiguousand to be capabl e of different
interpretations by different judicial authorities. But then, thisambiguity hasa
justification having shareof just 20% with theremaining 80% diffusedly heldby a
large number of competitorsmay beinapositionto abuseitsdominance, while
afirmwith say 60% market share with the remaining 40% held by acompetitor
may not beinaposition to abuseitsdominance because of thekey rivary in the
market. Specifying athreshold or anarithmetica figurefor defining “ dominance”
may either allow red offendersto escape or result unnecessary litigation. Hence,
inadynamic changing economic environment, agtatic arithmetica figureto define
“dominance’ may, perhaps be an aberration. With the aforesaid definition, the
Regulatory Authority under theAct, namely, the CCl will havethefreedomtofix
errant undertakings and encourage competitive market practices, evenif thereis
alarge player around. Abuse of dominanceisthekey for theAct, insofar as
dominant enterprisesare concerned. It isimportant to notethat the Act hasbeen
designed in such amanner that its provisionson this count only take effect if
dominanceisclearly established’.

Toattract the provisonsof thisAct, it needsto be established whether therestraints
createabarrier to new entry or force existing competitorsout of themarket. The
key issueisthe extent to which these arrangements forecl ose the market to
manufacturersor retailersand the extent to which theseraiserivals costsand
dampen existing competition. Thecostsof such arrangementsneed to beweighed
against the benefits. Abuse of dominance having an appreciable adverseeffect on
competition occursif anenterprise,

a) directly orindirectly, imposeunfair or discriminatory-
(i) conditionin purchaseor saleof goodsor service; or
(i) priceinpurchaseor sale of goodsor service
b) limitsorrestricts-
(i) production of goodsor provision of servicesor market therefore; or
(i) technicd or scientific development relating to goodsor servicestothe
prejudice of consumers; or
¢) indulgesinpracticeor practicesresultingindenial of market access; or

6 Rab, Suzanne.(2012). Indian competition law an international perspective, 26. Gurgaon:
WoltersKluwer (India) Pvt Ltd.
7 Chakravarthy, Supran. 2, 59.
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d) usesitsdominant positionin onerelevant market to enter into, or protect
other relevant market®,

Inthe case of Belair Owner Association V. DLF and Others®, the complainant
wereagroup of apartment alotteeswho had entered into astandard form contract
with the DLF, and alleged that the DLF had imposed unfair and one sided
conditions in their standard form contract, which amounted to an abuse of
dominance. Itisalleged that complainantshad paid asubstantiad amount of money
before signing the standard form contract and thusthey had no option but to
adhereto the the termsof the contract. The CCl held that imposition of such
termsamounted to an abuse of dominance under Sec. 4 (1)(a) of the Competition
Act and imposed apenalty of Rs. 630 croresonthe DLF.

In Saint Gobain Glassv. Gujarat Gas Company,° the main grievances of the
informant wereasunde:

() Long Term Contract: The period of gas supply contract initially agreed
between SGL and opposite party was seven years. It was subsequently
changedto 12 yearsfromthedateof initid contract by theamended agreement
of 27.1.2011.

(i) Noexit clause: Therewasno exit clause allowing the buyer to move out of
the contract or to terminate the agreement. Whilethe original GSA gavethe
buyer aright to terminatethe agreement by giving oneyear notice, theamended
agreement introduced aclause which took away thisright of exit fromthe
buyer.

(ii1) Minimum Guar antee Off-take liability: The informant aleged that GS
contained aclause of Minimum Guaranteed Off-take of the gason the part
of thebuyer, even when the buyer may not requirethat much quantity of the
gas. Theinformant gave certain factsfor the period June 2007 to February
2009, which were not relevant for the purpose of this case and were not
being considered. The Competition Act came into force in May 2009
whereafter this agreement was amended twice by the consent of parties.
Therefore, thefacts prior to May 2009 were not required to be considered
in case of alleged abuse of dominance.

(iv) Right of first refusal: The amended agreement of 27.1.2011 introduced a
new clause 22 which provided that if therewasan increasein demand onthe
part of theinformant, theinformant wasto give opportunity to the opposite

8 Ibidem.
9 Caseno. 19/ 2010, Order, of 12-08-2011 (CCl)
10 CaseNo. 20/2013, Order, of 31-5-2013 (CCl)
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party to supply theincreased demand of the gasand the buyer could gpproach
other suppliersonly if the opposite part) refused to meet theadditional demand
of the buyer. The buyer was supposed to give awritten proposal to the
opposite party to meet the additional demand and the opposite party wasto
decideinthisregardinaperiod of 180 daysand if the opposite party agreed
to supply the additional demand, the buyer was bound to buy the additional
quantity of gasonly from the opposite party.
It was contended by the informant that aforesaid provisions of the GSA (as
amended) were abusive of the dominant position of the opposite party. The CCl
observed that the opposite party was enjoying aposition of monopoly inthe
transmission and distribution on segment of Compressed Natural Gasin the
geographical areaof south Gujarat. Asper thefactsgiven by theinformant, the
opposite party’smarket sharein supply of Compressed Natural Gasexcluding
the supply of gasunder administrative price mechanism by way of allocation by
the Central Government was 80%. Thus, therewas no doubt that the opposite
party wasadominant player in therelevant market of supply and distribution of
piped naturd gastoindustrial and commercid establishments. Thesupply of natural
gasthrough pipeline owned by opposite party wasonly confined to South Gujarat
asthepipdinesdid not go beyond threedigtrictsof South Gujarat, namely, Valsad,
Surat, Bharuch. Thus, the CCl was of the opinion that prima facie the clauses of
GSA, aspointed out by theinformant, gppeared to be abusive of dominant position
by the opposite party and the matter required detailed investigation.

3. COMBINATION REGULATIONAND MERGERS

Sec. 5 of the Act defined the term ‘ combination’ which includes mergers,
amal gamations, acquisitionsand acquisition controls. The compartment dealing
with combinationswas one of themost debated onesamong thefour compartments
intheAct. TheAct makesit voluntary for the partiesto notify their proposed
agreement or combinationsto the Mergers Bench (apart of the CCl). TheAct
has made the notificationsof combinations, voluntary and not mandatory and has
lad downthreshold limitsfor combinationstofdl withinitssurveillance. Thereason
that impelled the Government to opt for voluntary notificationsand for threshold
limitsmerit mention. Sec. 6(1) prohibitsany combinationthat causesor likely to
cause, an appreci able adverse effect on competition withintherdevant market in
India. It declaresthat such acombination would bevoid. Sec. 6(2) setsout the
procedurefor theregulation of combinations.

TheAct hasmadethe pre-notification of combinationsvoluntary for the parties
concerned. However, if the partiesto the combination choose not to notify the
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CCl, asit isnot mandatory to notify, they run the risk of a post combination
action by the CCl if it isdiscovered subsequently that the combination hasan
appreciable adverse effect on competition. TheAct haslisted several factorsto
betaken into account for the purpose of determining whether the combination
would have the effect of or be likely to have appreciable adverse effect on
competition. The Regulatory Authority, namely, theMergersBench of the CCl is
mandated to adjudicate on mergersby weighing potentia efficiency lossesagainst
potential gains'.

4. COMPETITION ADVOCACY AND CULTURE OF
COMPETITION

Sec. 49(3) of the Competition Act statesthat the Commission shall take suitable
measures, as may be prescribed for the promotion of competition advocacy,
creating awarenessand imparting training about competition issues, and activities
that could strengthen the competition culturein the market. Therulesgoverning
theadvocacy role areto be made by the Central Government; theserules, when
made, may be expected to provide further guidance on the scope and manner of
undertaking advocacy by the Commission. Thus, competition advocacy creates
acultureof competition . Thereare many possibleval uablerolesfor competition
advocacy, depending onacountry’slega and economic circumstances.

Competition advocacy has been an important area of activity of several
competition authoritiesbothintermsof creating genera awarenessabout thelaw
amongst the enterprisesand thereby promoting self complianceand dsointerms
of influencing government and regul atory policiesinapro-competition direction.
The CCl, intermsof advocacy provisionsintheAct, isenabled to participatein
the formulation of the country’s economic policies and to participate in the
reviewing of the laws related to competition at the instance of the Central
Government. Thecentra government can makereferencetothe CCl for itsopinion
ontheposs bleeffect of apolicy under formulation or of anexistinglaw related to
competition. In order to promote competition advocacy and create awareness
about the competition issuesand alsoto accord training to all concerned, theAct
enjoinsthe establishment of afund christened asthe competition fund?.

5. COMPETITIONPOLICY AND COMPETITION LAW

Competition Policy isabroader termwhichincludesall government policiesand
lawswhereas competition law isaspecific statute with apredefined mandateto

11 Chakravarthy, Supran. 2, 62.
12 | bidem, 63.
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adjudicateon violation(s) of thelaw. It would be seen that acompetitionlaw isa
regulatory instrument to check the preva ence of anti-competitive practiceswhereas
acompetition policy isaproactiveand positiveeffort to build acompetition culture
in an economy. To strengthen the forces of competition in the market, both
competition law and competition policy are required .The two complement
supplement each other. The competition law prohibits and penalizes anti-
competitive practicesby enterprisesfunctioninginthemarket i.e. addressesmarket
failures'>. A number of laws, regulationsand policiesaffect thestate of competition.
Theseregulationsapply a al levelsof governmentincluding loca, regiond, State,
national and international, and cover all sectors. There can be no analysis of
competition policy in the modern economy without considering the effects of
regulationson competition. Many economist statethat the effectson competition
of anti competitiveregulationsare greater than the effects of anti competitive
practices. It is this consideration which has given rise to the concept of a
comprehens ve competition policy. A comprehens ve competition policy includes
all government policies (trade policy, industrial policy, public sector and
privatization, tax policy, labour policy) that affect the state of competitioninany
sector of theeconomy. and it includes:

(@ farpricing';

(b) fair market process,

(c) remova of distortionsand barriers,

(d) baancing competitionandintellectud property rights;

(&) competitionaudit™®,

(f) prohibitionof anti competitive conduct;

(9) liberd international tradepolicies,

(h) freemovement of al factorsof production;

(i) removinggovernment regulationthat limitscompetition;

() reformof inappropriate monopoly structures,

(k) appropriate accessto essentid facilities; and

(I) separation of industry regulation from industry fromindustry operation,
dominant firms should not set technical standardsfor new entrants®.

13 National competition policy 2005. Retrieved from <http://www.mca.gov.in/Ministry/pdf/
Draft_ National_Competition_Policy .pdf,>Accessed on 9 December 2015

14 Anant, T.C.A. & Singh, Jaivir (2006). “Central government policies. Interface with
competition policy objectives’, in: Mehta, Supran. 2.

15 National competition policy 2011. Retrived form<http://www.mca.gov.in/Ministry/pdf/
Draft_ National_Competition_Policy.pdf,>Accessed on 9 December 2015

16 National competition policy, Supran. 11.

17 Fels, Allan (2007). “Competition and regulation”, in : Dhall, Vinod (ed.), Competition
law today, 195-197, 206. New Delhi, Oxford University Press.
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It hasbeen recommended that competition law should beagenera law of genera
application, i.e. thelaw should apply to al sectorsand to all economic agentsin
an economy engaged inthe commercial production and supply of goodsand
services. Inthisregard, both private and public owned and operated enterprises
should be subj ect to the same treatment. However exemptions and exceptions
areat timeswarranted and granted to industries and certain types of economic
activitiesand businesstransactions. Thegranting of exemptionsand exceptions
doesnot necessarily imply theweskening of competition law enforcement. Indeed,
it may well bethat such instances are necessary for furthering the objectives of

competition policy™8,

The competition lawsof various countrieseither exempt specific sectorsor types
of economic activity, and have provisionsfor thegranting of such exemptionsin
given situations. The most common exemptionsrelateto labour, agriculture, and
transportation.It is worth observing that there generally tend to be fewer
exemptionsin countrieswhich haveadopted competitionlawsrecently ascompared
with moreindustrialized nations. However, thiscould bereflective of thefact that
inmany of thelessdevel oped countries, effectiveimplementation of competition
law hasyet totakeplace. Andvariousbusinessesarelikely to betill unaware of
the potential impact competition law can have ontheir economic activities, and
lobbying for exclusionsfrom the application of competition law hasyet to take
place.

Exemptionsfal intofour typesof categoriesfor:

@ bal ancing unequa bargaining power;

(b) addressing information, and transaction cost;
(© reducing rish and uncertainty;

(d) special sector or interest group demands'®.

The United Statesand Canadawere among thefirst nationswhich enacted specific
competition|egidation dealing with anti-competitive bus nesspractices. With the
passageof time, the scope of the competition lawshasbeen broadened sgnificantly
and with it special exemptions have been carved out in responseto changing
economic scenario or lobbying by specid interest groups. And until thecompetition
law wasamended, regulaionsgoverning theactivitiesof commercid banks, airlines,
professional bodies and infrastructure services did not expressly address
competitionissues. Andin sectorssuch asairlinesand commercid banks, separate

18 Khemani, Shyam R. (2007). “Competition law policy exemptions, exceptions, and
differential application” , 149-150, in: Dhall, Ibidem.
19 | bidem, 165.
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and different provisions have been adopted in enabling legidation. Thereasons
for some of the exemptionsthat appear uniqueto the US areasfollows™.

Exemptionshave been generally introduced in various countriesin order to assst
farmers, fishermen and forestry workersget fair and stable pricesfor their products
and labour. The seasonal nature of these activities, the cyclesin production or
harvesting, and thesocid objectivesof ensuring vigblefarming, fishing and forestry
communitiesare a so among thereasonsfor theexemptions. Inaddition, with the
advent of large processing firmsin these sectors, the rel ative weak bargaining
position of individua sengagedintheseactivitiescould beexploited. Theformation
and exemption of cooperatives and marketing boards have been seen aspossible
measuresto correct this?.

The exemptions granted for underwriting insurance and securities, and other
selected activitiesof financia ingtitutionssuch asconsortium lending, aregranted
so asto reducerisk and uncertainty. However, these exemptions do not extend
to pricing of insurance or security brokerage services, or to setting of interest
rates and service charges by banks. Although in many jurisdictions, financial
Ingtitutionsare completely exempted fromthe purview of competitionlegidation
ontheargumentsof systemic stability or specidized natureof theindustry, there
areno sound economic reasonsfor doing so. Given the centra role played by the
financia intermediation, savings, and investment in the economic devel opment
process, itisimportant to ensure acompetitivefinancial servicesindustry. The
study of exemptionsgranted to specific typesof economic activitiesand sectors
under the competition lawsof various countriesrecommend that competition laws
apply to both public and private sector enterprises, and exempt areasthat are
covered by other government legidation and regulations. Thelndian Competition
Act 2002 has not exempted any specific sector expresdy. Exemptionsfrom the
application of competitionlaw canbejustified ontheground of uncertainty, risk,
bal ancing bargaining power and innovation. Thereforeit issuggested that; (a)
exemption should be granted on alimited timebasis, (b) exemption should be
reviewed on the basis of economic efficiency and consumer welfare, (c) There
should be public hearing before granti ng exemption®.

6. COMPETITIONLAWAND REGULATION
During the 1990, therehasbeen agresater recognition of theva ueand significance

20 |bid., 166.
21 |d., 166-167.
22 1d., 168, 170.
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intheuse of marketsand market-friendly processesin the economy. The benefits
of competitivemarketsarestandard materid for coursein economictheory. Equaly
itiswell recognized that for avariety of reasons, competitive marketsmay not
exist or yield desirableresults. Thefactorstypicaly identified are externdities,
economiesof scaeand scope, imperfect and asymmetricinformation andimperfect
competition. Because of thesereasonsfor market failure, itisargued that crucial
economic sectors cannot beleft to unregulated markets and acaseismadefor
someform of interventionin themarket process. The natureand character of the
desired intervention would clearly depend on the source of thefailure. But for
purposes of analysis, we can classify two broad types of interventions can be
classfied. Thefirst seeksto restore efficiency inaparticular market through the
creation of a sector regulator. So, there are regulators in professional
services(chartered accountants, lawyers and doctors) power, telecom, and the
different elementsof thefinancial sector, and so on. Thisisacentralized process
inwhich decisionsare made about tariffs, quality standards, entry conditions,
service obligations, and investments. Wherever full-scale competitionisnot
feasible, regulationisessentialy considered asasurrogateto achieve competitive
outcomes. Thesecond intervention seeksto create an entitlement for competition
through acompetition law, which seeksto promote competition and competitive
freeandfair practicesin markets. Itisadecentraized processthat amsat attaining
thegtuation whereproviders, driven by profit motives, offer servicesto consumers
and competewith each other. Theform of interventionisclearly themost useful in
correcting problemscreated by imperfect competition.

Regulation tellsthefirmsastowhat they haveto do. The sectoral regulator hasa
narrow focus, whereas the competition agency has an economy-wide remit.
Regulationisclearly inthe executive domainwith theregul ator examiningissues
of technology, costs and processes in the regul ated industry. Promotion and
maintenance of competition is closer to an adjudicatory process, where the
authority either onitsown, or on receipt of complaints, acts on anticompetitive
practices. It needs to be underlined that as against the extant MRTPACt, the
Competition Act 2002 creates a proactive obligation on the CCl to promote
competitioninthe market place®.

Sectoral regulators have been criticized on anumber of grounds:

e  Sector regulatorsoften approachissuesfrom their technical standpoint, rather
than considering the effectson social welfare.

23 Anant, T.C.A. & Sunder, S. (2006). “ Interface between regul ation and competition law” ,
in: Mehta, Supran. 2, 95-99.

Universitas : An academique annual | 149



e Singleregulators may not adequately take account of the requirement of
efficiency and welfare. The presence of multipleregulatorson closday related
fieldsleadsto concernsarising out of regulatory overlaps.

e Sector regulators have different objectives. The Reserve Bank of India
regulatesmost banksand developmentsof financid ingtitutions, the Securities
and Exchange Board of Indiaregulatesinvestor protection. The Department
of Company Affairsregulatesdeposit taking activitiesof corporate entities.
Theother troublewith overlapping jurisdictionthat isdifferent regulatorshave
varied powersto enforce and punish?*,

CONCLUSION

Thecresation of astatutory competition authority raisesadditiona concernsabout
the rel ationshi p between statutory regul ators and the competition authority. The
TRAI isdirected to determine standards and terms and conditions of inter-
connectivety, technical compatibility and effectiveinter-connection, revenue
sharing, and quality of service. On the other hand, the electricity act creates
ambiguities, asthe preambl etalksabout the objective of promoting competition
inthedectricity market. The CCl isempowered to regul ate production supply or
consumption to promote competition. The Competition Act recognizesthat sectrol
regulators have aroleto play in competition matters and says that statutory
regulatorsmay refer competition matterstothecompetition authority. Theambiguity
that whether competition authority will influencetheregulator or not in absence of
request from regulatorsisnot clear. Competition authority adviceisnot binding
on sectoral regulators. The crucia areaswhere competition rulesinteract with
industry specific rulesareinterconnection, monopoly-pricing, anti-competitive
agreementsand merger control. Therefore, in the absence of legal provisions
relating to coordination, it can be achieved inanumber of ways: (a) Authorities
canenter into formal cooperation protocolsfor sharing information and seeking
advice; and (b) there can besinglegppdlateauthority sothat jurisdictiond conflicts
arenot escal ated to the ppellate level 2°.Competition law and policy isappliedin
particular areasto bring about competitive and efficient markets. However, in
somesituations, it isnot possibleto have acompetitive solution either because
thereissomekind of natural monopoly Stuation, or becauselegidationitsdf redtricts
competition. Theroleof regulationisto bring about efficient outcomesby, for
example, setting pricesat level sthat would apply if therewere competition. There
may beinstanceswhereregulationisneeded to achieve desirable socid outcomes
such asenhanced safety, environment and consumers protection. However, in

24 | bidem, 96.
25 |bid., 97.

150 | Universitas : An academique annual



practicethereisoften adifferent outcome. Regulation obstructsthe promotion of
competition and economic efficiency. Regulation may limit entry into anindustry
inthe name of variousprotectionissues. It may apply pricesinsuch away asto
discourage competition. Therefore, therelationship of competition and regulation
isacomplex one?.

% Fels, Supran 17.
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(A) Yusuf Aziz v. Sate of Bombay
(B) Sowmithri Vishnu v. Revathi
Conclusion

INTRODUCTION

Theterm*adultery” hasitsoriginintheLatintermadulterium. Theliterd meaning
of theterm‘ adultery’ isvoluntary sexual intercourse between amarried person
and someone other than that person’s current spouse or partner. Almost every
religion and thel ndian society condemnsit and cond der thesameasunpardonable.
However, thesameisnot reflected inthe pena lawsof our country. Neverthel ess,
thelndian legal system recognizesit asaground for seeking divorcefromthe
guilty spouse, irrespective of the gender of spouse.

Meaning thereby, it drawsadistinction between consent given by amarried woman
without her husband’s consent and a.consent given by an unmarried woman. It
doesnot penalizethe sexual intercourse of amarried man with an unmarried
woman or even amarried woman when her husband consentstoit. In casethe
said offenceiscommitted, the husband cannot prosecute hisunfaithful wifebut
canonly prosecute her adulterer. Sincetheoffence of adultery can becommitted
by aman with amarried woman only, thewife— whose husband having sexual
Intercourse with other women — cannot, however, prosecute elther her husband
or hisadulteress. Mogtinterestingly, thelaw itself expresdy statesthat theunfaithful
wife cannot be punished as an abettor to the crime. The offence of adultery,
therefore, isan offence committed by the husband of thewifeand in no caseit
can be against the wife. This is the reason why this seems to be gender-
discriminatory and contrary to the spirit of theequality of statusguaranteed under
the Condtitution of India. Thisarticle evaluatesthe present law on adultery inthe
light of the contemporary notionsof “marriage’ and mutual obligationsof wife
and husband arising thereunder. The need for reform would also be examined.

1. CONCEPTUALIZATION OFADULTERY

Lord Macaulay did not consider infidelity in hisFirst Draft of the | PC. After
reviewing factsand opinions collected from al the three Presi dencies about the
criminalization of adultery, he concluded: “ It seemsto usthat no advantageis
to be expected from providing a punishment for adultery. The population
seems to be divided into two classes - those whom neither the existing
punishment nor any punishment which we should feel ourselvesjustifiedin
proposing will satisfy, and those who consider theinjury produced by adultery
as one for which a pecuniary compensation will sufficiently atone. Those
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whose feelings of honour are painfully affected by the infidelity of their
wives will not apply to the tribunals at all. Those whose feelings are less
delicatewill be satisfied by a payment of money. Under such circumstances,
wethink it best to treat adultery merely asacivil injury.”* After the Second
Report of The Law Commissionersonthe Draft Penal Code?, Sec. 497 of the
|PC8, adultery wasincluded aswefindit today.

Sec. 497 of the IPC clearly conveysthat the adulteresswifeisabsolutely free
from criminal responsibility. Shewill not to be punished even for abetting the
offence. Sec. 497, by necessary implication, assumesthat the wifeisneither
perpetrator nor an accomplicethereof. Adultery, asviewed under thelPC, isan
offenceagaing the husband of theadulteresswifeand, thereby, an offencerdating
to marriage. The offence of adultery, therefore, isan offence committed by the
hushband of thewifeand not againgt thewife. Itisin consonancewith thisapproach
that Sec. 198 of the Criminal Procedure Code mandates a court not to take
cognizance of adultery unlessthe aggrieved husband makesacomplaint.

In 2006, the National Commission for Women recommended that adultery be
decriminalized. At a time when many jurisdictions around the globe have
decriminalized adultery, we in India are still considering whether or not to
decrimindizeit. Theexisting gender discriminatory pend law of adultery deserves
aseriousconsideration and revision, if not declared completely uncongtitutional .

Immediately after the commencement of the Constitution of India, Sec. 497 of
the IPC was assailed on the ground that it goes against the spirit of equality
embodiedinthe Congtitution.

1 Macaulay's Draft Penal Code (1837), Note Q, at 90-93, cited from, Law Commission of
India, Forty-second Report: Indian Penal Code (Government of India, 1971), para20.13.

2 Second Report on the Draft Indian Penal Code (1847), at 134-135, cited from, Law
Commission of India, Forty-Second Report, Ibidem, at 365. “While we think that the
offence of adultery ought not to be omitted fromthe Code, we would limit its cognizance
to adultery committed with a married woman, and considering that there is much
weight in the last remark in Note ‘Q’ ,regarding the condition of the women in this
country, in deference to it, we would render the male offender alone liable to
punishment.”

8 Section-497 : “ Whoever has sexual intercourse with a person who is and whom he
knows or has reason to believe to be the wife of another man, without the consent or
connivance of that man, such sexual intercour se not amounting to the offence of rape,
is guilty of the offence of adultery, and shall be punished with imprisonment of either
description for atermwhich may extend to five years, or with fine, or with both. In such
case, the wife shall not be punishable as an abettor.”

4 https://www.thebetterindia.com/124058/adultery-laws-indial visited
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2. CONSTITUTIONALITY OF SECTION 497 OF INDIAN PENAL
CODE

Thecongtitutionality of Sec. 497 of the | PC was challenged beforethe Supreme
Court in the cases of Yusuf Azizv. Sate of Bombay® and Sowmithri Vishnu v.
Revathi® under Article 14 of the Constitution on the groundsthat it makesan
arbitrary asex based discrimination.

(A) Yusuf Azizv. Sate of Bombay

In 1951, Yusuf Abdul Aziz, charged with adultery, contended before the Bombay
High Court that Sec. 497 of the | PC isunconstitutional asit, in contravention of
Art. 14 and 15 of the Constitution’, operates unequally between aman and a
woman by making only theformer responsiblefor adultery. It, thereby, heargued,
discriminatesinfavor of women and against men only on the ground of sex.

Recalling the historical background of Sec. 497 and thethen prevailing social
conditionsand the sexua moresoppressiveto women, and the unequa status of
women, the Court upheld the constitutional validity of theprovison Mr. Justice
Chagla, C.J., observed: “What |ed to thisdiscrimination in thiscountry isnot the
fact that women had a sex different from that of men, but that womeninthis
country were so Situated that special legidation wasrequired in order to protect
them, and it wasfromthispoint of view that onefindsin Section 497 apositionin
law which takesasympathetic and charitableview of theweaknessof womenin
thiscountry.”8

The Court also opined that “the alleged discrimination in favour of womenwas
saved by the provisionsof Article 15(3) of the Constitution which permitsthe
Stateto make*“any specia provisionfor women and children”.

Yusuf Abdul, on apped to the Supreme Court® argued that Sec. 497, by assuming
that the offence of adultery could only be committed by aman and mandating a
court that the adulteresswife be not punished even as an abettor, offended the
spirit of equality enshrinedinArt. 14 and 15 of the Congtitution. Such animmunity

5 AIR1954SC321

6 AIR1985SC1618

7 Art. 14 mandates the State not to deny any person equality beforethe law and the equal
protection of the laws within the territory of India. It mandates that every law that the
State passes shall operate equally upon all persons. While Art. 15, inter alia, prohibits
the State from making discrimination on grounds only of sex

8 Qupran. 6

9 Ibidem.
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assured to the adulteresswife even for her willing participation inthe adulterous
sexual activity, it wasargued, did amount to asort of licenceto her to commit and
abet the offence of adultery.

Vivian Bose, J., spesking for the Constitutional Bench wasnot impressed by the
appellant’sinterpretation of Sec. 497 of thel PC aswell asof Articles14 and 15.
Mr. Justice Chagla, C.J., relying heavily uponArticle 15(3), held that Section
497 isaspecia provision madefor women and thereforeis saved by clause (3)
of Art. 159. Totheargument that Art. 15(3) should be confined only to provisions
which are beneficial towomen and should not be used to givethemalicenseto
commit and abet acrimewithimpunity, theApex Court responded: “Weare not
unableto read any such restriction into the clause; nor areweableto agreethat a
provision which prohibits punishment istantamount to alicenseto commit the
offence of which punishment hasbeen prohibited.”

(B) Sowmithri Vishnu v. Revathi

During the pendency of divorce petition against the Petitioner / wifeonthegrounds
of desertion and adultery, the husband a so filed acomplaint against one Dharma
Ebenezer under Sec. 497 of thel PC charging him with having committed adultery
withthepetitioner. Thereafter thepetitioner filed the writ petition for quashing
thecomplaint on theground that

(1) Sec.497 of thelPCisviolative of Art.14 of the Constitution because, by
making an irrationd classification between menand women, it unjustifiably
deniesto women theright whichisgivento men. Thisargument restson the
followingthreegrounds-

(i) Sec.497 confersuponthe husband the right to prosecutethe adulterer
but, it doesnot confer any right uponthewifeto prosecutethewoman
with whom her husband hascommitted adultery;

(i) Sec. 497 of the |PC doesnot confer any right onthewifeto prosecute
the husband who has committed adultery with another woman; and,

(i) Sec. 497 of the IPC does not take in cases where the husband has
sexud relationswith an unmarried women, withthe result that husbands
have, asit were, afreelicense under the law to have extramarital
relationship with unmarried women; and

(2) therighttolifeincludes theright toreputationand thereforeif the outcome
of atria islikely to affect thereputation of aperson adversely, heor she
ought to be entitled appear and to be heard inthat trial and sinces. 497 of
the IPC does not contain a provision that she must be impleaded asa
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necessary party to the prosecution or that she would be entitled to be
heard, the sectionisbad asviolating Art. 21 of the Congtitution.

TheCourt heldthat firstly, (i) thelaw, asit is, doesnot offend Art. 14 or 15 of the
Condtitution. Theoffenceof adultery by itsvery definition, can becommitted by
aman and not by awoman. The argument of the petitioner really comestothis
that the definition should berecast by extending the ambit of the offence of
adultery so that, both the man and thewoman should be punishable for the
offence of adultery. Wheresuch anargument ispermissible, severa provisions
of the penal law may haveto be struck down on the ground that, either intheir
definition or intheir prescription of punishment, they do not go far enough. Such
argumentsgo to the policy of thelaw, not to its congtitutionality, unlesswhile
implementing thepolicy, any provision of theCongtitutionisinfringed. Therefore,
it cannot be accepted that in defining the offence of adultery so asto restrict the
classof offendersto men, any condtitutional provisionisinfringed. However, itis
for the legidatureto consider whether Sec. 497 of the | PC should be amended
appropriately so as totake note of thetransformation which the society has
undergone. (i) Sec. 497 of thelPC doesnot envisage the prosecution of thewife
by the husband for adultery. The offence of adultery, asdefined in that section,
can only becommitted by aman, not by awoman. Indeed, the section provides
expressly that thewife shall not be punishable even asan abettor. No grievance
can then be madethat the section does not allow thewifeto prosecute the husband
for adultery. The contemplation of thelaw, evidently, isthat thewife, whois
involvedinanillicit relationship with another man, isavictim and not theauthor of
thecrime. Theoffenceof adultery, asdefinedin Sec. 497 if thelPCis considered
by thelegidatureasan offence against the sanctity of thematrimonia home,
anact whichiscommitted by aman, asit generdly is. Therefore, thosemenwho
defilethat sanctity are brought within the net of thelaw. (iii) Law doesnot confer
freedom upon husbandsto belicentious by gdlivanting with unmarried women.
It only makes a specific kind of extramarital relationship an offence, the
rel ationship between aman and amarried woman, the man aonebeing the
offender. Anunfaithful husbandrisksor, perhaps, invites acivil action by the
wifefor separation. Thelegidatureisentitledto deal with theevil whereitisfelt
and seen most: A man seducing thewife of another.

Secondly, it is correct to say that Sec. 497 of the IPC does not contain a
provisonfor hearingthe married woman with whom theaccusedis alegedto
have committed adultery. But, that doesnot justify the proposition that sheisnot
entitled to be heard at the trial. There is no doubt that if the wife makes an
applicationin thetria court that she should be heard before afindingis recorded
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on thequestion of adultery, the applicationwould receive due consideration
fromthe court. Thereisnothing, ether inthesubstantiveor theadjectival crimina
law, which barsthe court from affording a hearing toaparty, which is likely to
be adversaly affected directly and immediately, by thedecision of the court. The
right of hearing isaconcomitant of the principlesof natural justice, thoughnotin
all stuations. That right can beread into thelaw in appropriate cases. Therefore,
thefact that aprovision for hearing thewifeisnot contained in Sec. 497 of the
IPC cannot render that section uncongtitutional asviolatingArt. 21. Francies
Coralie v. Union Territory 1° and Board of Trustees, Fort of Bombay V.
Nadkarni*t, referred to Yusuf Abdul Azizv. the Sate of Bombay*? followed.
Morethan three decades after the Supreme Court’s pronouncement in Yusuf
Abdul Azizcase'3, condtitutionality of Sec. 497 of thel PC cameto berepaginated
in Sowmithri Vishnu v. Union of India®. Inthiscase, it washeld that firstly, it
isthepolicy of thelaw to not to punishwomen for adultery and policiescould not
be questioned; secondly, that it was not contempl ated for ahusband and awife
to strikeeach other with weapon of criminal law; and that adultery thereforewas
an offence against the matrimonial home and not either against thewifeor the
husband.

Upholding the constitutionality of Sec. 497 of the |PC and Sec. 198(2) of the
CrPC, which according to the Court “ go hand in hand and congtitutealegidative
packet” to deal with* anoutsider” to thematrimonial unit who invadesthe peace
and privacy of the matrimonial unit, Thakkar, J. of the Apex Court observed:
“The community punishes the ‘outsider’ who breaks into the matrimonial
home and occasions the violation of sanctity of the matrimonial tie by
developing anillicit relationship with one of the spouses subject to therider
that the erring ‘man’ alone can be punished and not the erring woman. ...
There is thus reverse discrimination in ‘favour’ of the woman rather than
‘against’ her. The law does not envisage the punishment of any of the spouses
at the instance of each other. Thus there is no discrimination against the
woman insofar as sheisnot permitted to prosecute her husband. A husband
is not permitted because the wife is not treated as an offender in the eye of
law. The wife is not permitted as Section 198(1) read with Section 198(2)
does not permit her to do so. In the ultimate analysis the law has meted out

10 AJR 1981 SC 736
11 AIR1983SC 109
12 supra note 6
13 qupra note 5.
14 qupra note 6
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even-handed justice to both of themin the matter of prosecuting each other
or securing the incarceration of each other.” 1°

The constitutional validity of Sec. 497 of the IPCisupheld ostensibly onthe
impressionthat it isfavorableto thewoman asit keegpsher out of the purview of
criminal law. Such an approach is predominantly premised on a set of moot
assumptionspertaining to femal e sexuality and theinability of thehigher judiciary
to appreciate current socia transformation. The Court, timeand again, asserted
that itisfor thelegidatureto take cognizance of the social transformation and not
forit. Itisobviousthat no adultery can becommitted unlessawomanisaconsenting
partner. Thejudicial perception that only aman can be*an outsider”, who has
potential toinvadethe peaceand privacy of the matrimonial unit and to poison
therel ationship between the unfaithful wifeand her husband, therefore, seemsto
be, lessconvincing. “ Anoutsider woman”, can, likean outsider man, beequally
capableof invading thematrimonia peaceand privacy aswell asof poisoning the
relationship of both the matrimonial homes. Sheis, therefore, not entitled to
prosecute either her promiscuous husband or the “ outsider woman” who has
poisoned (or helped her promiscuous husband to do so).

Surprisingly, the Law Commission Committee has shown any sensitivity tothe
equally pertinent traditional proprietary rights of the husband over hiswife. In
1997, the Fourteenth Law Commission, inits 156th Report onthe | PC, proposed
reform. It a so stressed that changes suggested initsrevised Sec. 497 of the|PC
be madein Sec. 198(2) of the CrPC6,

The Apex Court, interestingly till now did not have considered any judicial
sgnificancetotheproposa for reformrecommended by theFifth Law Commission.
It could havejustifiably relied upon these proposalstoinject gender neutraity in
theadultery law. But it preferred to assert, timeand again, that it isfor thelegidature
to take cognizance of the social transformation and the changed values asthey
involvequestionsof policy of law.

CONCLUSION

Thequestioniswhether lega system should apply theruledifferently to menand
women? Or should thelegal system only concernitself with alowing partiesto
moveout of ardationship (through divorce), whichisno longer based on mutual

15V, Revathi v. Union of India, (1988) 2 SCC 72
16 _aw Commission of India, One Hundred Fifty-Sixth Report: Indian Penal Code
(Government of India, 1997), para9.47.
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trust? Besi desthe gender discriminatory nature of thelaw onadultery inIndia, it
isalso problematic for other reason. Thelegal system supportsgiving ashort
term and psychological outlet to the partiesinamarriageto blameathird person
for the breakdown of amarriage. Isit right, one may ask, to hold an outsider
legally responsiblefor the breakdown of marriage between the husband and the
wife?1f thewife does choseto sleep with aman outside thewedlock, isit okay
for the husband to bring a case against the outsider, without looking at what's
possibly gonewrong with their marriage? I f two peoplethink that their marriage
has broken down and that thereisno hopeinit, then they can always approach
the courtsfor mutua divorceor divorce onthe ground of adultery.

The spouse of the errant other part be allowed not only to seek divorcefromthe
other lifepartner but asotoinitiatelegal proceedingswithaview tofixing crimina
liability of the“outsider” for wrecking themarriage. The proposa sfor reform of
the Fifth and the Fourteenth Law Commissions of India deserve serious and
immediate attention of thelegidature. Such changesarerequiredto trandatethe
contemporary social transformation assuring equality to women and the
congtitutional spirit of gender equality into aredlity.
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INSURABLE INTEREST IN
LIVE-INRELATIONSHIP

Om Prasad Tripathy

Abstract

Over theyears, therehasbeen alot of controversy
with regard to insurable interest and live-in-
relationship It is a debatable whether a couple
residing together ina singledwelling placewithout
being marrying be insured with each other. The
concept of live-in relationship which is of recent
origin provides rights to the unmarried couple
living together. On the other, insurableinterest is
an interest with which insurance can be
undertaken which ultimately means no moral,
imitational and sentimental interest but only and
only proprietary and legal interest with which
insurance can be done. Now the question arises
as to whether the living partners under live-in-
relationship can take insurance for each other?
What is the legal status of the female and legal
status of the offspring of the live-in relationship.
Thereis no clear cut legislation but a few cases
deal with such legal complicacy. This paper to
solve the problems of live-in relationship and
insurableinterest.

Keywords: insurance, liveinrelation, proprietary
interest.
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2. Live-in Réationship
(A) Liveinrdationinforeign countries
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()  Statutory Law
3. Malimath Committee Report
4. Judicial Response
5. InsurablelnterestinLive-in Relationship
Concluson

INTRODUCTION

Every contract isenforceableirrespective of itssubject matter provideditisnot
illegal, immoral or contrary to public policy. Inthebeginning, insurableinterest
wasnot arequirement for thevalidity of acontract of Insurance Roche J. observed
that therewas nothing inthe common law of England which prohibited insurance
evenif therewasnointerest exists. Itisaprincipleof public policy that person
who entersinto contractual engagements should berequired to fulfill them and
contract of insurancein no exceptiontoit. The concept of insurableinterestisa
subsequent development of insurance practiceandinthisbranch of law it hasa
doublemeaning. A contract of insurance being primarily acontract of indemnity,
insurableinterest (contractud or satutory) isanecessary dement. Itisthepresence
of insurableinterest that distinguishesacontract of insurance from awagering
contract and henceitisasine-que-nonfor thevalidity of thecontract of insurance.
All thegtatute providesthat aninsurance contract will become awagering contract
and hencevoidif it isaffected without insurableinterest. Thus, every contract of
Insurance, towhichever dassit beongs, shdl show aninsurableinterest and without
itisillegd or void. Therefore, insurableinterest istheacidtest of insurancepolicy
and becomes sine-qua-non for vaidity of insurance contract.

1. INSURABLEINTEREST

The basic rationale behind insurable interest is that the creator cannot be a
destroyer. Thismeans ordinarily a person does not harm himself or hisown
property. For example, one generally insuresour own life, life of wife, life of
children or own property but not thelifeor property of others. Onedoesnot take
lifeinsurance of athird person or motorcycleof neighbor, becauseapersonisnot
affected financidly after destruction of the property. Thereforeinsurableinterest
Isthat interest with whichinsurance can betaken.
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Accordingto MakeGillivre, insurableinterestisassured pecuniary interestinthe
subject matter of interest. According to Patterson, it isarelation between the
insured and the event insured agai nst, such that the occurrence of the event will
cause substantia lossor injury of somekind to theinsured. According to Rodda,
insurableinterest may be defined asan interest of such anaturethat the occurrence
of theevent insured against would causefinancid lossto theinsured, and

(@ theremust bephysical object;

(b) such physical object must be subject matter of Insurance;
(c) theremust beapotentia liability;

(d) theinsured must havelegal relation with the subject matter;
(&) itmust be capableof being measured interm of money; and
() itmustbelawful.

In Lucenav. Craufurd, Lawrancelinsurableinterest wasdefined as, “the having
somerelation to, or concern in the subject of theinsurance which relation or
concern by thesubject of theinsurancewhich relaion or concern by the happening
of theperilsinsured against may be so affected asto produce adamage, detriment
or pregjudiceto the person insuring and where aman is so circumstanced with
respect to matters exposed to certain risk or dangers, he may be said to be
interested in the safety of thething with respect to it asto have benefit fromits
existence prgudicefromitsdestruction.

InLucenav. Craufard, it was pointed out that theinterest must be enforceable
at law, wasthat it hasfollowing nature of insurableinterest:

(@ interest should not beamere sentimental right or interest, for example, love
and affection a one cannot congtituteinsurableinterest;

(b) shouldbearightin property or aright arising out of acontract inrelationto
the property;

(0) interest must be pecuniary, i.e., capable of estimationintermsof money. In
other words, the peril must be such that its happening may being upon the
insured an actual or deemed pecuniary loss. Mere disadvantage or
inconvenience or menta distress cannot beregarded asaninsurableinterest;
and

(d) theinterest must belawful, i.e. it should not beillegal, unlawful immoral or
opposed to public palicy.

In life insurance the presence of insurable Interest is necessary at the
commencement of the policy although it isnot necessary afterwardsnot even at

1 (1806) 20B & P296, 301(NR).
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thetimeof occurrence of therisk. It should bethereinlifepoliciesat thetime of
taking thepolicy. It need not exist at thetimewhen thelosstakes place or even
when the claim ismade under the policy. Theruleinthe marineinsurancewas
extendedtolifeinsurance also that theinterest must be shownto exist at thetime
of loss. But the decision was overruled in Dalby V. Indian and London life
Assuranceco,? whereit was held that theinsurableinterest must beshowntollife
insuranceal so that theinterest it exist at thetime of taking the policy and at that
dateonly. Infireinsurance, itisrequired both at the commencement of the policy
and at thetimewhen therisk occurs. Inasense, therefore, insurableinterestis
doubly insisted uponinfineinsurancelaw. Theinsurableinterest isnecessary at
both thetimesbecauseit istreated asapersonal contract and also acontract of
indemnity. Lifeinsurance contract, isnot strictly speaking contract of indemnity.

Therearethefollowing kindsof acceptableinsurableinterest:

() onhisownlife

(i) lifeof othersand blood relationship
(@ lifeof wifeor husband

(b) lifeof children

(o) lifeof parent

(d) lifeof adopted child

(i) contractud relationship

(&) creditor onthelifeof debtor

(b) partner onthelifeof co-partner
(c) employeeinthelifeof employee
(d) principa and agent

(e) master and servant

(f) trusteeand co-trustee

(9 mortgager and mortgagee

(h) lesserandlessee

() alionholder,and

() purchaser anddler.

Now it becomesimportant to examine asto whether theinsurableinterest existin
live-inrelationship or not.

2. LIVE-INRELATIONSHIP:

A living arrangement isoneinwhich an man and women live together under the
sameroof inaong term relationship that resemblesamarriage known aslive-in

2 (1854)15CB 365.
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relationship. To avoid the obligation of atraditional marriage and on the other
hand to enjoy the benefit of cohabitation together, the concept of liveinrelation
hascomeinto existencefor alifefreefrom responsbility and commitment which
isan essential element of marriagelife. The concept isnot new to the Indian
society, theonly differenceisthat earlier peoplewere hesitant in declaring their
statusmay be dueto thefear of the society but now the peopleare openly entering
into thiskind of relationship. It isatype of arrangement in which aman and
women livetogether without getting married. Thisform of relationship hasbecome
andternaiveto marriagein metropolitan citiesinwhichindividua freedomisthe
top priority amongst theyouth and nobody wantsto get entangled into thetypical
responsibility of amarriedlife.

Though thecommon manisdtill hesitant in accepting thiskind of relationship, this
form of living together isnot recognized by Hindu MarriageAct, 1955 or any
other statutory law. Thedefinition of live-inrelationshipisnot clear and thereisno
specificlaw to defineitsconcept. Thereisno specificlaw onthe subject of live-
inrelationshipinindia, nor thereisany legidationto definetherightsand obligation
of the partiesto alive-in relationship, and the status of children born to such
couples. The court has comeforward to give clarity to the concept of live-in
rel ationship dueto the abbsence of any law onthesubject. In Badri Prasad V. Dy.
Director of consolidations, the Supreme Court gavelegal validity tothe 50 year
live-in relationship of acoupleand thusrecognized thelive-inrelationshipasa
vaidmarriage.

Allahabad High Court had recognized the concept of live-in relationship Payal
Katara V. Superintendent, Nari Niketan and Others*, whereit held that live-
inrelationshipwasnotillegal. The Court ruled that “alady of about 21 yearsof
age being amajor, hasright to go anywhere and that any one man and women
evenwithout getting married can livetogether if they wish”. In 2010, the Supreme
Court in Khusboo case pointed that aman and women living together without
marriage cannot be constructed asan offence.” When two adult livetogether, itis
not an offence. Even Lord Krishnaand Radhalived together according to Hindu
mythology. Live-in relations suffered a setback with the bar imposed by the
Supreme Court initsrecent decisioninafamily disputein Bhaashamathv. R.
Vijeya Renganath®. The Supreme Court held that a child born out of live-in
relationship was not entitled to claiminheritancein Hindu ancestral coparcener

property.
3 AIR1978SC1557.

4 AIR2001All 254
5 2010 STPL (WEB) 406 s
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In Dinohamy V. Blahamy?, the Privy Council 1aid down abroad rule postul ating
that whereaman and wifelivetogether, thelaw will presume, unlessthe contrary
beclearly proved.

(A) Live-in Relationship in Foreign Countries

Other countrieshavedifferent tand onlive-inrelaionship. InIndonesia anldamic
Pena Code proposedin 2005 would have made cohabitationillega accordingto
Sharialaw in countrieswhereit has been practiced. On the other sidein many
developed countrieslike US 23% etc. live-in relationship isavery common
practice, asaccepted and notillegal.

Despite Family law (Scotland) Act 2006, it wasidentified by Scotland andinthe
processby default live-inrelationship of over 1,50,000 cohabiting couplesinthe
country waslegalized.

TheAmericanlegal history waswitnessto severa consensual sex legidlation,
which had paved theway for living together contractsand their consigns, the
prenuptia agreement. L ater, itinstitutionalized cohabitation by giving cohabiter,
withthesameright and obligation asmarried couples, agtuation Smilar to Sweden
and Denmark. Thoseliving together are not recognized aslegd parents.

InUnited Kingdom, live-inrdationshipislargely covered by the Civil Partnership
Act 2004.Thoughaman and womenliving together in astable sexual relationship
are often referred to as “common law spouse”. The expression isnot whole
correctinlaw in England andWales. TheU. K. fed that livein partnersoweeach
other morethan that to beworthy of theterm.

A law wasintroduced in 1999 making provisionfor civil solidarity pact. Live-in
relationship allowing couples (even of same sex) to enter into a union was
recognized with entitlement to the samerightsasmarried couplesinincometax,
inheritance, housing and social welfare. Couplesdesiring such relationship may
sgnup beforeacourt clerk and can revokethe contract unilateraly and bilateraly
with asmpledeclaration, madein written, with three month noticeto the partner.

Article 147 of the Family Code of the Philippinesprovidesthat when aman and
women who are capacitated to marry each other without benefit of marriage or
under avoid marriage, husband and wifewill betreated aswager and salaries
would be owned by them in equal share, and the property acquired by them
through their work or industry shall be governed by therule of co-ownership.

6 19281 MLJ388(PC)
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(B) Live-in RelationshipinIndia

No law at present deal swith the concept of live-inrelationshipinIndiaand its
legality. Inthe absence of specificlegidation, the government, has been taking
variousmeasures, inthe past few yearsespecialy after theintervention fromthe
judiciary to protect theinterest of femalelivein partners.

() Indian Constitution

The Supreme Court vaidateslive-in-relations, grantsindividua sfreedomtolive
asthey think best. Simply raising the hammer may not bethe best routeto taming
thebold and the brave. Awareness hasto be created in theseyoung minds. Ina
much awaited observation onlive-in rel ationships, the Supreme Court opined
that aman and awoman living together without marriage cannot be construed as
an offence. When two peoplewant to livetogether, it isnot an offence.

The Supreme Court observed that there wasno law which prohibited live-in
relaionship or premarital sex. Livingtogether isaright tolife. Apparently referring
toArt. 21, of the congtitution, the court that theright tolifeand liberty isguaranteed
asfundamentd right. The Court madethe observationwhilereservingitsjudgment
onaSpecial Leave Petition, seeking to quash 22 criminal casesfiled against her
after shedlegedly endorsed premaritial sex ininterviewsto variousmagazinesin
2005. The Supreme Court’s controversial observation in approving live-in
relationshipsand premarital sex hasgenerated afierce debate acrossthe country.
Thehistoric observation hasfrowned many orthodox groupsfearing that it will
destroy the sanctity of marriage. A fragment of society including noted socid
activistsand prominent dignitaries have stepped ahead and shared thelr precious
viewsontheraging debate.

(i) Satutory Law

In one such move, the Government had extended economic right towomenin
live-in relation under the Protection of Women from Domestic ViolenceAct
(2005). Similar, the M aharashtra state government in 2008 granted aproposal
suggesting women involved in cohabitation for areasonable period should be
giventhestatusof awife. Itispraiseworthy that under the Protection of Women
from domestic ViolenceAct, (2005), all benefitsare bestowed onwomenliving
in such kind of arrangement being covered within term* domestic relationship”
under Section 2(f) of theAct. If we proposeto enactment of law toregulatelive-
inrelationship isproposed, thoughit would grant right to partiestoit but at the
sametimeit would alsoimpose obligationson them.
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In \arsha Kapoor V. Union of India’, the Delhi High Court hasheld that female
livinginare ationshipinthenatureof marriage hasright of filecomplaint not only
against husband or male partner but also against hisrelatives. In the case of
Koppisetti Subbarao SubrmaniamV. Sate of Andhra Pradesh®, the defendant
usedto harasshislivein partner for dowry. Inthiscase, the Supreme Court held
that thenomenclature* dowry’ doesnot haveany magica charmwrittenover it. It
isjust alabel givento demand of money inrelationto amarital relationship. The
court rejected the contention of the defendant that since hewas not married to
the complaint, Sec. 498A did not apply to him. Thus, the Supreme Court took
one more step ahead and protected the women in alivein relationship from
harassment for dowry. In one such move, thegovernment had extended economic
rightsto womenfromthe Domestic ViolenceAct 2005. Smilarly, theMaharashtra
state government in 2008 granted a proposal suggestion women involvedin
cohabitation for areasonable period should be givethe status of wife.

Under Sec. 114 of thelndian EvidenceAct, the court shall presumed existence of
certainfacts. It hasbeen heldthat wherealivein relation continuesfor longtime,
it can no longer betermed as*“walk in and walk out relationship.” Prolonged
relationship of this kind gives rise to presumption of marriage.® InS. P. S
Balasubramanyam V. Suruttayan Andalli Padayachi & Ors.10, the Supreme
Court allowed preemption of marriage under Sec. 114 of the EvidenceAct out of
live-in relationsand presumed that their children werelegitimate. Hence, they
wererightfully entitled to receive asharein ancestral property. Need of alegal
provisonisfelt to securethefuture of achild born fromarelationship which has
not taken shape of marriage the Hindu MarriageAct 1955 givesthe status of
legitimacy child, whether asaresult of void an voidable marriage. Therefore,
thereisno need of legal provisionto grant legitimacy to the child but to grant
property and maintenanceright.

In Patel and otherscase!, the apex court observed that livein relation between
two adult without forma marriage cannot be constructed asan offence. In Radhika
V. Sate of M. P.,12 the Supreme Court observed that if man and women were
involvedinliveinrdationshipfor along period, they will treat asamarried couple
and their child would be called legitimate. Sec. 125 of the Cr.P.C. a so supports

7 AIR2010

8 20091Insc853

9 Madan Mohan Singh V. Rajni Kant,2 AIR 2010 SC 2933
10 AJR 1992 SC 726

11 20068SCC 726

12 AIR2008
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live-inreaionship asitisregarding maintenancetowivesinwhichwomen dessted
fromlive-inreationship.

In Abhijit Bhikaseth Auti V. Sate of Maharashtra and others!3, the Supreme
Court also observed that it isnot necessary for women to strictly establish the
marriageto claim maintenance under Sec. 125 of the Cr.PC.Awomeninalive-
inrelationship may also claim maintenance under the Cr. PC. In June 2008, it
was recommended by the National Commission for Women to the Ministry of
Women and Child Development to includelive-in female partnersunder the
Cr.PC., 1973.

3. MALIMATH COMMITTEE REPORT:

The Malimath Committee al so recommended that theword “wife” under the
Cr.PC. beamended toincludeany “women livewithaman likehiswife’. The
Malimath Committeeand thelaw Commission of Indiawhich suggested that if a
women hasbeenin live-inrelationship for considerably long time, sheought to
enjoy thelegd statusasgiventowife. However, recently it wasobservedthat itis
divorced wifewho istreated asawifein the context of Sec. 125 of the Cr.P.C.
evenif aperson hasnot married. Inthe case of livein partners, they cannot be
divorced and hence cannot claim maintaince under Sec. 125 of the Cr.P.C.

Inthe sameyear, the Ministry of WWomen and Child Development was urged by
theNationd Commisson of Womentoincdudefemdelivein partner inthedefinition
of “wife” as described in Sec. 125 of the Cr.RP.C. The objective of these
recommendations was to harmonize various other sections of law with the
Protection of Women from Domestic Violence Act (2005). The Malimath
Committee recommended that thiswill beturnedintolaw by all states.

On 15 December 2008, during the question hour inthe Lok SabhaMr. H. R.
Bhardwaj, Union Law Minister whileanswering tothequestionrelaingtolive-in
relationship said that if livein relationship is acceptable by society then the
Government can make laws, because |aws are made keeping in the mind the
societal trends.

4. JUDICIAL RESPONSE

In S. Khushboo V. Kanniammal & Another!4, the Supreme Court held that
livingtogether isaright tolife. Liveinrelationshipsmay beimmora intheeyeof
theconservativelndian society butitisnotillega intheeyeof law.

13 AIR 2009 (NOC) 808
14 A|R 2010 SC 3196
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Again giving recognitionto live-in relationships, the Supreme Court held in
D.\VelusawmV. D. Patchaiammal *° that arel ationship in the nature of marriage
under the2005A ct must also fulfill someof thebasic criteriathat:

(& couplemust holdthemselves out to the society asbeing akinto spouses,
(b) they must beof legal ageto marry; and
(c) they must havevoluntarily cohabitated for asignificant period of time.

In Indra Sharma Vs. V.K.V. Sharma 16, the Supreme Court laid down the
following indication to determinewhether or not adefactorelationship exist:

(@ lengthof therelationship;

(b) Two personshaveresided together;

(c) natureand extent of common residence;

(d) thereisor hasbeen asexual relationship between thetwo;

(e) degreeof financia dependence or interdependence;

(f) degreeof mutual commitment by themto asharedlife;

(9) they support children; and

(h) reputation and public aspect of therelationship between them.

The Law Commission of India has proposed restatement of the law on life
Insurance.

The Supreme Court hasruled for womeninlive-inrelationto beconsidered wife
andtoinherit partnersproperty after hisdeath. In arecent judgment, the Supreme
Court hasruled that an unmarried coupleliving together would be presumed
legally married. A bench of JusticesM V Egbal and AmitavaRoy ruled that a
coupledlivingtogether for anumber of yearswouldrightfully lead themto presume
that the couplewasfor al intentsand purposes married. The Bench also added
that thewomen intherelationship would bedigibletoinherit it the property after
thedeath of her partner.

The Supreme Court hasalso ruled in 2015 that domestic relationship wherea
couplelivestogether, outside of marriage, will be considered asmarriage under
thelaw. Such relationships also known aslive-in relationship have over time
becomeincreasingly popular. They allow individual sthefreedom of getting to
know oneanother with theburden of alegally binding relationship.t’In Svetlana
Kazankina and OthersV. Union of India'8, it was held by the Supreme Court

15 2010(10) SCC469

16 2013 (14) Scale 448

17 The Timesof India, 13 April 2015.
18 225/(2015) DLT 613.
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that alive-in relationship, though not in the same genre/ classasamarriage, is
today afactumof lifeand thiscannot beignored. The Rules’Guiddines, providing
for extension of visaof foreignersmarried to an Indian national appear to have
been madewith theintent of enabling an Indianmarriedto aforeigner toenjoy the
fruitsof companionship, loveand affection of thesaid relationship. If that bethe
intent and purport of the Rules / Guidelines, then today, when the same
companionship, love and affection issought by an Indian national from aforeign
national of oppositesex, instead of giving therel ationship the stamp of marriage,
itisdifficult to understand asto why, thetwo should betreated differently for the
purpose of granting extension of vise.

5. INSURABLEINTEREST INLIVE-IN RELATIONSHIP

Asinthecasewithvirtualy any other typeof insuranceon any personit must be
established that thereisan insurableinterest between the parties. That meansthat
oneor both partieswill be negatively affected by thelossof financia contribution
fromtheother. Aninsurableinterest between unmarried coupleliving together is
more. Whileinsurableinterest ispresumed to exist between married couples, it
sometime hasto be provento theinsurance company whenit comesto unmarried
couplesliving together. Thiscan be proven smply by havinglega document that
establishedjoint liability or ownership of variousdebts, obligation or assets. Events
and activitiesthat creasted aninsurableinterest at east intheory, in any cohabitation
situation where both partiesare bringing incomeinto thehousehold, it will create
aninsurableinterest. More specifically insurableinterest can be created for any
of thefollowing:

gpartment inwhich both partiesisonthelease;

jointly owned home or other kind of real estate ownership;
mortgageinwhich both partiesare named in the mortgage as co-mortgage;
utility billsnaming both parties;

debtsnaming both partiesin thelone documents,

jointly owninvestments;

businessventurethat isjointly owned; and

existence of one or morechildren of couple.

Sinceeach Stuation createsthe need for incomefrom both membersof thecouple,
aninsurableinterest becomesimportant.

Therearetwo situationswhere an unmarried couple might be declined for life
insurance on one another when the coupleisunableto proveinsurableinterest.
Theremay be gentlemen agreements between unmarried couples. Thiscan happen
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when each party maintains separate debts, obligationsand assets. If an apartment
isin one person’sname only, and he or shewas previously paying for it without
any written evidence, theinsurance company may presumethat noinsurableinterest
exists. An insurance company would not ask this question but if they do, an
gpplication could bedeniedfor lack of written proof. Smply beinginardationship
with aperson doesnot necessarily createaninsurableinterest. Livinginthesame
house or gpartment makesit much easier to establishthefact, but if both areliving
In separateresidencestheremay benoinsurableinterest. Theonly way to creste
that interest apart from actualy living in the sameresidence where both parties
arejointly obligated, isto createjoint obligationsfor financial contributions by
both parties. Having oneor more childrenisonething, but being jointly obligated
on certain debts, or owning property together, areothers.

Aslong asitisproved then aninsurableinterest existsbetween the parties. It will
not bedifficult for unmarried couplesto get lifeinsurance.

CONCLUSION

Tobelegally enforceable, al insurable contract must be supported by insurable
interest. It will reducemoral hazard. Insurableinterest isto measure the amount
of theinsured lossproperty and all the object of insurancelaw, regarding live-in
relationship, asthe couplein such relationshipisnot actually married but behave
asmarried and performal marital conditionwhichleavesthem to takethe benefit
of insurableinterest. In variousdecision, the Supreme Court hastried to accord
legality to the concept and protect theinterest of partiesinthelivein relationship.
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PROTECTION OF RTI APPLICANTSUNDER
RIGHT TOINFORMATIONACT

Sar ansh Chatur vedi

Abstract

Approach of taking out the right out of wrong
has so much been popularised that it hastaken a
centric approach in the society. Today, the concept
of filing Right to Information (RTI) isincreasing
because we are becoming more aware of our own
rights and duties. Demanding information,
especially at the grassroot, is often met by
intimidation and reprisals. Many citizens face
grave physical assaults on regular basis. The
police response is often not adequate. When the
Parliament enacted the RTI Act, it could not have
envisaged that the process of achieving
transparency and accountability in the
Government machinery would result in attacks
of retribution and even death. A dangerous nexus
hasformed amongst the corrupt to silencethe RTI
crusaders. The RTI Act 2005 hasdone agreat job
by showing us way when there was no way out.
But these laws are not under standable to the big
mass which faces corrupt practices its everyday
life and there comes a debate on awarenessin the
society which we still 1ag behind.

Keywords: societal norms, social welfare,
corruption.
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1. Righttolnformation

2. Background

3. Righttolnformation Act

4. ObstaclestoPromotion of RTI Act
Concluson

INTRODUCTION

Theprotection of RT1 gpplicantsand whistleblower in present scenarioisimportant
sofar astransparency isconcerned. Seeking information related to public account
or public savingscan aso come under theambit of thefundamenta right. RTl is
anessentia stepinensuring trangparency and accountability in government systems
and processes. When a government is transparent, there is less chance for
corruption and moreroom for accountability. That’swhy Freedom of Information
Acts(FOIAs) isbecoming standard good practicein theinternational society.
TheRTI generally understood astheright to accessinformation held by public
authoritiesis not just a necessity of the citizens; it isa precondition to good
governance. To be specific, RTI makesdemocracy morevibrant and meaningful
and allows citizensto participate in the governance process of the county. In
particular, it empowers ordinary citizens, especially thosein rural areas. So
ultimately if wewant to keep democracy vibrant, RTI hasto bethe biggest tool.
When people have RTI, they tend to make more meaningful decisions, raise
informed opinions, influence policiesaffecting their society and even help shapea
moreassured futurefor the next generation. RT1 hasbeen recognised in Sweden
for over 200 years. Inthelast ten years, it has gained widespread recognitionin
all regions of theworld. Whilerelated legislations were adopted only by 13
countriesin 1990, thisnumber hasgrownto 85 and more, and similar pieces of
legidationsare under active consideration in many other countries. InIndia, RTI
Actintroduced since 2005 has proved as strong weapon in the hands of people,
for ensuring transparency in government departmentsand contai ning corruption.

Theconcept of filing RTI isincreasing only because of thereason that peopleare
becoming awareof their own rightsand duties. Demanding information, especidly
at thegrassroots, isoften met by intimidation and reprisals. Many citizensface
grave physical assaultson aregular basis. Several threatsand attacks, including
murder, do not even make news. The police responseis often not adequate.
When the Parliament enacted the RT1 Act, it had not envisaged that the process
of achieving trangparency and accountability inthe Government machinery would
result in attacks of retribution and even death. It should be solved toitsfullest so
that thosecitizen, who aredoing something towhichthey areentitled, are protected.
Necessary steps need to betaken to protect such citizens.
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1. RIGHT TOINFORMATION

In the Sate of Uttar Pradesh v. Raj Narain?, the Supreme Court recognized
the RTI asimportant right. While examining the scope and objectivesof RTI
under Article 19(1) () of the Congtitution, the Court opined that in agovernment
of responsbility like ours, wheredll theagentsof public areresponsiblefor their
conduct, secrecy isa so maintained by public functionaries. Citizen areentitled to
know the particularsof every publictransactioninall itsbearing. Their right to
know, which is derived from the concept of freedom of speech through not
absolute, isafactor, which should make onewary when secrecy isclaimed for
transactionswhich can at any rate have no repercussion on public security. To
cover vell secrecy, thecommon routine bus nessisnot intheinterest of the public.
Such secrecy can seldom belegitimately desired. Itisgenerdly desired for purpose
of parties and politics or personal self-interest or bureaucratic routine. The
reasonability of officialsto explainandtojustify their actsisthechief safeguard
againgt oppression and corruption. Further aSeven Judges Bench of the Supreme
Court in SP Guptav. Union of India? reiterated RT| asfundamental right under
Art. 19 1(a) of the Congtitution. The Court declared theright ispart and parcel of
fundamental right enshrined under Art. 19(1) (&) of the Congtitution and observed
that the concept of an open government isthe direct emanation fromtheright to
know which seemsto be implicit in the right of free speech and expression
guaranteed under Art. 19(1)(8). Therefore, disclosure of information in regard to
thefunctioning of Government istheruleand secrecy an exception justified only
where strictest requirement of public interest so demands. The approach of the
court must beto attenuate the area of secrecy asmuch as possible consistently
withtherequirement of publicinterest, bearinginmind al thetimethat disclosure
also serves an important aspect of public interest. RTI or right to know isan
integra part of thefreedom of speech and expression, afundamental right under
Art. 19(1) (@) of the Constitution. But the Supreme Court in Reliance
Petrochemicals Ltd. v. Proprietors of Indian Express Newspapers Bombay
Pvt. Ltd.2 also recognized RTI as a fundamental right under Art. 21 of the
Constitution. The Apex Court, while dealing with freedom of press and
administration of justice, held that the people at large have aright to know in
order to be ableto take part in aparticipatory development intheindustrial life
and democracy. Right to know isabasic right which citizensaspirein the broader

1 AIR1975SC865

2 AIR 1982 SC 149. Union of India v.Assn. for Democratic Rights, ((2002) 5 SCC 294);
Secy., Ministry of Information & Broadcasting, Govt. of India v.Cricket Assn.of
Bengal ,((1995) 2 SCC 161);and People’'s Union for Civil Liberties (PUCL) v.Union of
India, ((2003) 4 SCC 399.

3 (1988) 4SCC592.
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horizon of theright toliveinthisagein our land under Art. 21 of our Constitution.
That right has reached new dimensions and urgency. That right puts greater
responsi bility upon thosewho take upon themselvestherespons bility toinform

2. BACKGROUND

Disclosureof information held by public authoritiesin Indiawasgoverned by the
Officia SecretsAct (1923) enacted during the British rule. The Supreme Court
had, in several judgments prior to enactment of the RTI Act, interpreted the
Constitutionto read RT1 asfundamental right embodied in‘ right to freedom of

speech and expression’ and ‘right tolife’. Theraison d’ érefor agradual and
strong evolution of RTI inIndiaisprimarily because of agroup of villagersin
central Rgjasthan, mostly poor wageworkers, asserted their RTI by responding
against ghost entriesin muster rolls, which wasthe sign of rampant corruptionin
thesystem, and demanding officid informationrecorded ingovernment rolIsrelated
todrought relief work. Themovement spread to variouspartsof Rgasthan, leading
to anation-widemovement for the RTI and related statelegidations. Thus, it was
statesthat took thefirst step by enacting RTI laws such as Tamil Nadu (1997)

Goa(1997), Rajasthan (2000), Karnataka (2000), Delhi (2001), Maharashtra
(2002), MadhyaPradesh (2003), Assam (2002) and Jammu and Kashmir (2004).

Thedemand for national law started under theleadership of National Campaign
on People' sRight to Information (NCPRI). The Freedom of Information Bill

2000 was passed in the Parliament in 2002 but was not notified, hence never
cameinto effect. TheNational Campaign for RTI recelved amajor boost when
the UPA Government’s Common Minimum Programme promised that the RT]

Act will bemademore progressive, participatory and meaningful. The National

Advisory Council, whichwas set up to overseeimplementation of the Common
Minimum Programmes nceitsinception, took acloseinterest in RT1. Thesefactors,
including pressurefrom the civil society groupsled to the enactment of the RTI

Actinlndiain2005. TheAct defines“information”#as" any materia inany form,
including records, documents, memos, e-mails, opinions, advices, pressreleases,
circulars, orders, logbooks, contracts, reports, papers, samples, models, data
meaterial heldinany eectronicformandinformation relating to any private body
which can be accessed by apublic authority under any other law for thetime
beinginforce.” TheRTI, definedin Sec. 2(j), providesvariousrightsto access
information through various modes like inspection of documents, copies of
documents (hard and soft copies), sampleof material and raising of questions.

4 Section 2(i) “record” includes— (a)any document, manuscript and file; (b)any microfilm,
microfiche and facsimile copy of adocument; (c)any reproduction of image or images
embodied in such microfilm (whether enlarged or not); and (d) any other material
produced by a computer or any other device;
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It givesright to accessto any citizen, including overseascitizensof Indiaand
personsof thelndian origin can ask information under thislaw. Thisright includes
ingpection of work, documentsand records, taking notes, extractsor certified
copiesof documentsor records, and taking certified samplesof materia held by
the public authority or under itscontrol. The procedural analysisto acitizen,
who desiresto obtain any information under theAct, hasto submit applicationto
the Public Information Officer (PIO) of the concerned public authority. The
application should be precise and specific with nameand complete postal address
of the applicant. There is no prescribed format of application for seeking
information. The application needsto be submitted aong with an gpplication fee
asprescribedintheFeeRules. If apublicauthority faillsto comply with the specified
timelimit, theinformation to the concerned applicant would haveto be provided
freeof charge. Thereisduty to publishintheAct, and it requires public authority
to publish categoriesof information. Thisincludestheparticularsof itsorganisation,
functionsand duties; powersand duties of itsofficersand employees; procedure
followed inthedecision making process, normsset for dischargeof itsfunctions,
rules, regulations, ingtructions, manualsand records, held by it or under itscontrol
or used by itsemployeesfor dischargingitsfunctions; etc. Asexceptions, theAct
enumeratestheinformation(s) are exempted from disclosure or those exempted
under the Official SecretsAct canbedisclosed if publicinterest in disclosure
overwel ghsthe harm to the protected interest. Al so the exempted information(s)
would cease to be exempted if 20 years have lapsed after occurrence of the
incident to whichtheinformation relates.

Asanew legidation on accountability and trangparency, the RTI Act hasintroduced
an opportunity for common citizen to question public authorities and get access
to official documentswhich werehitherto classified under the Official Secrets
Act. Thisposture by the government hasgivenanew lifeto thedemocratic system
inIndiawhere people have power to scrutinisewhat their € ected representatives
and administratorsare up to. While the Act has ensured apositive changein
government functioning, it hasnot been acakewalk for the applicantswho have
regularly been victimised for exposing wrongdoingsin public offices’. The RTI
Act doesnot specifically providefor protection of usersand though several state
governments, Information Commissionsand the courts have taken note of the
seriousness of the situation and no concrete measures have been formul ated to
prevent the victimisation. Around 20 cases of murder, 45 casesof assault and 73
casesof harassment of RTI usershave been reported from all acrossindiasince
2007, i.e. two years after the RT1 Act was enacted. Such incidents not only
defeat the purpose of enquiry asmandated under the RTI Act but also intil fear

5 Raju (2011). RTI and itsimportance, Paper presented in the Indian History Congress,
Delhi, 18
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inmindsof peoplewho may be potentia information seekers. Moreimportantly,
the present security set up hasbeen found wanting whenit comesto protection of
the RTI applicants.

3. RIGHTTOINFORMATIONACT

Corruptionexigtsall over theregionandthrivesat dl layersof government. Officers
who refuseto enter the bandwagon arevictimized. InIndia, the Tehelkaexpose
involving defense deal s had not only victimized the reportersinvolved in the
undercover operation but also harassed virtually anybody associated with the
portal. Inthiscase, the owner of the Global Capital, who owned ashareinthe
porta, wasimprisoned without any concrete chargesframed against him. All this
wasdueto thefact that the expose had caught some of the high upsintheruling
coalition taking bribeson camera. Morerecently, the Labour Government in
England had found ascapegoat in David Kelly whowas considereda‘mol€ in
theMinistry of Defensein order to draw public attention away fromthelragwar.
Hewas named asthe source of adisputed BBC report claiming the Downing
Street had “ sexed up” evidence of Iragi weapons of mass destruction so asto
drivethe country intowar with Iraqg.

Theurgency of aRTI Act cannot be overemphasi zed even as SatyendraDubey’s
and Manjunath death sparked off widespread public protest. Both in unlettered
societieswith meagre resourcesasa so inthe devel oped world, thereisan urgent
need both for accessto information by the public aong with an act that would
provide protection to all thosewho blew thewhistle. Itistimethat theauthorities
take cognizance of thefact that money associated with devel opment works, that
usually comes from the tax payers pocket, lands up in corrupt hands. In the
process, devel opment takesthe back seat. Indiacannot afford toloseits money
nor itsresources. Thereal heroesof today’ sworld are honest people. They are
few and far between. Theworld and the devel oping countries cannot afford to
losethere honest officerswho stand up against all oddsandrisk their lives. Itis
timeto cleanthe system by providing protection to al those ordinary peoplewho
dareto bare open factsand hasastake at country’sfuture. If the government
really meansbusiness, it hasto go about demonstrating that thereare systemsin
placefor good peopletorely on.

India’sRTI Actisgeneraly clamed asoneof theworld' sbest |aw with an excellent
implementation track record. It is one of the most empowering and most
progressivelegidations passed in the post Independent India. From theday the
Act cameinto force, enlightened citizenry had stated using the law by making
information request in order get the policeto act or get their entitlementsof food
grainunder public distribution system or exposethe corrupt officids. Most radica
provisonsof theAct arethat theinformation seekersneed not to give any reason
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for it or provehislocusstandi. Yet thetask of implementing thelaw isnot without
major challenges. Lack of adequate public awareness, especialy inrural areas,
lack of proper system to store and disseminateinformation, lack of capacity of
the PIOsto deal with therequests, bureaucratic mindset and attitude etc. are till
considered asmajor obstaclesinimplementation of thelaw.

The RTI Act, 2005 received Presidential assent in June 2005, and came into
forcefrom 13 October 2005.TheAct coversdl centrd, stateand loca government
bodiesand, in additionto the executives, it a so appliesto thejudiciary and the
legidature. It coversall bodiesowned, controlled or substantially financed, either
directly or indirectly by thegovernment, and non-governmental organizationsand
other private bodiessubstantially funded, directly or indirectly, by thegovernment.
Itwould seemtoincludeprivateschools, hospita sand other commercid inditutions
that havegot subsidiesintheform of land at concessiond ratesor tax concessions
among others. TheAct a so appliesto private sector asit providesthecitizens
accessto all information that the government canitself accessthrough any other
law. TheAct, under Sec. 8 and 24, contains certain exemptionsfrom disclosure
of information. The matterswhich are beyond the scope of theAct includesthe
disclosure of information whichwould pregjudicially affect the sovereignty and
integrity of India, the security, strategic, scientific or economic interestsof the
State, relation with the foreign State or lead to incitement of an offence; or
informati on which hasbeen expressly forbidden to be published by any court of
law or tribunal or the disclosure of which may constitute contempt of court. It
also excludes the disclosure of information, which would cause a breach of
privilegesof the Parliament or the State L egidature. The provisionsof thelndian
Official Secret Acts, 1923 area so exempted from the scope of theAct. TheAct
providesfor the setting up of independent Information Commissions, oneat the
Centre and one each in the states, comprising of one Chief Information
Commissioner and up to ten Information Commissioners. Complaints against
violationsof provisionscan be madeto theInformation Commissioner. PIOsare
al so appointed to accept requisitions and provide information within 30 days
after receiving such complaint. Extensonsarea so dlowedin somecasessuchas
when third party isinvolved®. Information pertaining to thelifeand liberty of a
person must, nevertheless, be provided in 48 hours. TheAct stipul ates penalties
for PIOsfoundto beinviolation of the provisions. Thelnformation Commission
canimpose penalty of Rs. 250 per day, and also penalizefor refusal sto accept
requests, for maafidedestruction of information, knowingly givingfaseinformetion
etc., withand maximum limit of Rs. 25,000. Immunity to Pl Osfor actionsdonein
good faithisa so applicable under the provisionsof theAct.

6 CIC/OK/A/2006/00163-19.10.2006
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4. OBSTACLESTOPROMOTIONOFRTIACT

A whistleblower may be expressed as someonewho exposeswrongdoing, fraud,
corruption or mismanagement. In many cases, thiscould beaperson whoworks
for the government who woul d report misconduct within the government or it
could be an employee of aprivate company who reports corrupt practiceswithin
the company. The law that agovernment enactsto protect such persons, who
expose corruption, iscalled awhistle blower protection law. Some countries
haveaready putin placelawsto protect whistleblowersor arein the process of
doing so. However, thelevel of protection and theway inwhich thelaw operates
differsfrom country to country. USwas one of the earliest country to havethe
Whistle blower Protection Act of 1989, whilethe UK hasthe Public Interest
DisclosureAct of 1998, and Norway hasasimilar law in place since January
2007.

TheRTI Act doesnot providefor any protectionto the applicantsfor use of the
RTI. Thoughthe Centrd Information Commissoner (CIC) isempoweredtoaward
compensation for any harassment, threat or intimidation caused to the applicants
for seekinginformation, in practicethisprovisonisnot being utilized infull swing
instances of suppression of information and harassment of the employeesand
applicantsareontheincrease. It isevident fromtheincidentsthat hasoccurredin
past that the public authority has been trying to suppresstheinformation and
coercethe applicant in case the applicant isemployed in that organization. The
Issue of protection for whistle blowers caught the attention of the entirenation
whentheNationa HighwaysAuthority of Indiaengineer Mr. SatyendraDubey
waskilled after hewrote aletter to the office of then PrimeMinister Shri A B
Vajpayee® aleging corruptionin the construction of highways. Itisa so evident
fromthe seriesof instanceswheremorethan 10 RT1 activistsweremurdered for
their activeinvolvement against corrupt activitiesof bureaucrats, political leaders
and contractors mafiain India. RTI activist Amit Jethwawaskilled near the
Gujarat High Court in Ahmedabad. Other RTI activitiesincluded such as Datta
Patil of Kolhapur (Maharashtra), Vitthal Gite of Beed district (Maharashtra);
SolaRangaRao of KrishnaDistrict (AndhraPradesh), Arun Sawant of Badlapur
(Maharashtra), Shashidhar Mishraof Begusara (Bihar); Vishram Laxman Dodiya
of Ahmedabad (Gujarat), and Satish Shetty of Pune(Maharashtra). Mr. Manjunath
Shanmugham, an 1M graduate and asd esmanager of thel OC, wasdso murdered
on 19 November 2005 for exposing the racket of adulteration of petrol and the

7 http://articles.timesofindia.indiatimes.com/2010-03-29/india/28135662_1_publicinterest-
disclosures-cve-protection India doesn’t have a law to protect whistle blower, visited
on5May 2011.

8 lbidem.
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mafiabehind it®. Thislist isnot exhaustive and depictsagrave concern need to be
taken careimmediately.

Theobjectivesof theAct cannot beachieved unlessRTI applicantsare protected
fromany harassment that might arisefromthe operation of the RT1 Act. Firstlyit
isrecommended that theA ppel late A uthority, the State Information commission
and the CI C should be empowered to award exemplary damagesin such cases.
Secondly theAct should a so provide for some protection to those employees
who seek information from their organi zations. Some provisionson protection of
employees especidly casua, ad-hoc, part timeand other temporary employees,
ontheissue should beinserted intheAct, to prevent the public authoritiesfrom
terminating the services of, except on some serious misconduct after adheringto
thedoctrine of natural justice. The Sate Information Commission and the CIC
should be empowered to take suo motto cognizance of any instance of
victimization and pass appropriate order a ong with exemplary compensationto
thevictimsonthe matter'®.

Public authoritiescovered under theAct do not serioudy implement the provisions
of Sec. 41 of theAct, becausethereisno pendlty provided for theviolation. The
ClCisawareof thisseriousissueasitissignified by itscircular which readsas:
The Centrd information Commissioninacasehashighlighted that the systematic
failureinmaintenanceof recordsisresultinginsupply of incompleteand mideading

9 lbid.
10 “RTI Act weapon to fight corruption in administration”, Deccan Herald, 4 December

2007.

11 Sec. 4 (1) : Every public authority shall -

a) maintain all itsrecordsduly catal ogued and indexed in amanner and the form which
facilitates the right to information under thisAct and ensure that all records that are
appropriate to be computerised are, within areasonabl e time and subject to avail ability
of resources, computerised and connected through anetwork all over the country on
different systems so that access to such records is facilitated;

b) publish within one hundred and twenty days from the enactment of thisAct,—

(i) the particulars of its organisation, functions and duties;

(i) the powers and duties of its officers and employees;

(iii) the procedure followed in the decision making process, including channel s of
supervision and accountability;

(iv) the norms set by it for the discharge of its functions;

(v) therules, regulations, instructions, manual s and records, held by it or under its
control or used by its employees for discharging its functions;

(vi) a statement of the categories of documents that are held by it or under its
control;

(vii) the particulars of any arrangement that exists for consultation with, or
representation by, the members of the public inrelation to the formulation of its
policy or implementation thereof;
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information and that such failureisdueto thefact that the public authoritiesdo not
adhereto themandate of Sec. 4(1)(a) of the RT1 Act, whichrequiresevery public
authority tomaintainal itsrecordsduly catal ogued and indexed inamanner and
formwhichwouldfacilitatetheright toinformation. The Commission aso pointed
out that such a default could qualify for payment of compensation to the
complainant. Sec. 19(8)(b) of theAct gives power to the Commissiontorequire
the concerned public authority to compensate the complainant for any lossor
other detriment suffered. The CI C directed that the proper maintenance of records
isvital for thesucoessof theRTI Act!2. Itismandatory for al thepublic authorities
to adhereto the principle of maximum disclosure, and furnishtheinformation, as
and when sought by the citizens, for which they do not haveto chargeany extra
money, other than what has been prescribed by the government under the RTI
feesand costsrules. RTI applicant hasto provethat he suffered lossdueto such
non display and then only he may be awarded some compensation. A citizen can
complain becausethe Department hasnot updated their information, thuscausing
damageandrisk. Itisclear that theAct putsan obligation upon public authority to
provideinformation asmentioned in Sec. 4, onitsweb sites. But theAct doesnot
provideany penalty for volition of Sec. 4 of theAct. Soit isthe need of the hour
to providefor some penal provisionfor theviolation of Sec. 4 of theAct, which
would ensure effective compliance on theissue and would al so minimize the
numbers of applicants from approaching PIO as the information would be
displayed/made avail ableto themin convenient way. It isalso recommended, as
apreventive measure, that besi des pendty for violation of Sec. 4, non-display of
information under Sec. 4 should betreated asdeficiency in service under the
Consumer Protection Act, 1986 and the Consumer Forums constituted under
the Consumer ProtectionAct 1986, should be empowered to take cognizance of
suchfailurein caseof losssuffered by gpplicant dueto non display of information
under Sec. 4 of theRTI Act.

Right to Inspection?3, an important facet of RTI, includesinspection of any
documentsor material, and hasbeen recognized under Sec. 2(j) of the RT1 Act.
But thereisno ruleor relation on the subject to regulate thisright of inspection.
Ananalysisof Sec. 2(j), Sec. 6and 7 of theAct depictsthat none of the provisions
providetimeframefor inspection of documents. Sec. 7 (1) Subject totheproviso
to Sub-Sec. (2) of Sec. 5 or the proviso to Sub-Sec. (3) of Sec. 6, the Central
PIO or State PIO on receipt of arequest under Sec. 6 shall, asexpeditiousy as
possible, and in any casewithin thirty daysof the receipt of the request, either

12 N0.12/192/2009-1R Government of IndiaMinistry of Personnel, Public Grievancesand
Pensions (Department of Personnel & Training) New Delhi Dated the 20 January 2010.

13 Sec. 2(j) of the RTI Act. (a) the details of further fees representing the cost of providing
the information as determined by him, together with the cal culations made.
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providetheinformation on payment of such feeasmay be prescribed or reject
therequest for any of thereasons specified in Sec. 8 and 9: Provided that where
theinformation sought for concernsthelifeor liberty of aperson, thesame shall
be provided within 48 hours of thereceipt of therequest. If the Central PIO or
State PIO failsto give decision on therequest for information within the period
specified under Sub-Sec. (1), the Central PIO or State PIO shall be deemed to
haverefused therequest. Whereadecisionistaken to providetheinformation on
payment of any further feerepresenting the cost of providing theinformation, the
Centrd PIO or State PIO shd | send anintimation to the person making therequest,
giving timelimitin which the PIO must furnish thedesired information to the
applicant. The sectionsstipulate the procedurefor submission of RTI Application
before PIO/APIOfor furnishing information under theambit of the RT1 Act whereas
it does not contain any provision asto procedurefor submission of application
for inspection. Lack of adequate processfor inspection provides opportunity to
public authority to mani pul atethe documents/ material ssought to beinspected by
theapplicants. Theingpection of documents/materialsshould be alowed within
48 hoursof submission of application or receipt of RT1 application for inspection
by the PIOs. It isa so recommended that some provision for inspection such as
application form, time limit for inspection and procedure for submission of
Ingpection application, and process of ingpection of documents/materiasshould
beincorporated inthe RT1 Act or RTI Rule.

CONCLUSION

All countries acrossthe world have recognized the need to keep their citizens
informed about theway Government takesdecisions. InIndia, thereisthe RTI
Actfor nearly 8 years. The spirit of theAct can be best summarized by stating
that without informed citizensthereisno clean governance. It recognizesthat
citizensarethemasters, and servantscannot deny informationto their masters. In
fact, servantsactsastrusteesand hold theinformation belonging to their masters.
But for almost 6 decades, the servants behaved like masters and the masters
smply accepted thistrestment. Rampant corruption prevailing inthe country forced
thelawmakersto understand that thereisno way the country can become better
without the servantsfavouring good governance. Under these circumstances, the
preambleof the RT1 Act highlightsway to contain corruption, improvetrangparency
and make servants accountabl e by empowering citizensto get information.

It laysdown thefoundation for abetter tomorrow. Infact, every citizenwhoisthe
master hasnow the same power to obtaininformation which only thelegidators
had so far. Thissingle aspect a one should creaste anew group of peoplewhowill
demand good governance. Thistool should help the poorest. To hel p the poorest
requiresattacking corruption at itsroot. The RTI Actissufficiently stronginits
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present form to even attack the roots of corruption. There will forever be
corruption at thelower levelsaslong asits seedsare sown at the highest level.
TheRTI Act can be used to expose these seeds of corruption whichinturncan
curb corruption at thelower levels. Smilarly RTI activistssareheping intheform
of whistle blowing to the government to have clean and good governance.

For many whoindulgein corruption, giving up corrupt practicesmay beasdifficult
asgiving up smoking for some. While achronic smoker rejects counselling to
give up smoking, acorrupt person does not make effortsto give up hiscorrupt
practices. Luckily, RTI isatool which can exposeand embarrassacorrupt person.
The embarrassment should be so acute that he should feel shy to be seenin
public. Unfortunately, today it isnot happening. To start with weshould recognize
the honest and embarrassthe corrupt. Itisinthisway that RTI hasbecomea
stick to besat the corrupt with.
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